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Towards Victims’ Remedies in Criminal Justice
Administration in Nigeria

by
ADEDOKUN A. ADEYEMI*
Professor and Head of the Department of Public Law, University of Lagos, Akoka, Lagos;
Regional Secretary-General for Africa of ISSD

1. Historica) Sketch of the Emergence of the Concept of “Parties™ in
Criminal Justice Administration

The Criminal Laws and justice systems of virtually all countries today
have come to be regarded as public oriented, besides their being public
initiated. Thus, Blackstone defined crimes as violatiens of the public-rights
and duties of the whole community as a community (1}. Driberg drove the
point further when he defined crime as an act subversive to the whole
fabric of society, an act which, if unpunished and uncheked, would destroy
the body politic (2). Beccaria also perceived of Criminat Law as aiming “io
curb passions excited by vivid impression of present objects” (3) and the
punishments are “necessary for protection of the deposit of public secu-
rity” {4). Thus, the Nigerian Criminal Code (5) and the Constitution (6)
have all leaned in favour of punishment as a significant factor in the
characteristic of crime.

This public or societal basis of punmisitment has, in fact, been pushed
further by the function assigned to punishment by peopie like Sir James
Fitzjames Stephen, who regarded punishment as a “definite expression and
solemn ratification and justification to the hatred which is excited by the
commission of the offence” (7). Emile Durkheim, on his part, regarded
punishment as a mechanical reaction to preserve solidarity and a “veritable
act of defence... (a mere) defence weapon” (8). Jeremy Bentham, on his
part, argued that the overall end of punishmest is to control human action,
which punishment achieves partly by reforming or disabling the offender
himself or partly by providing example to others, example being the more
important function of punishment {(9). And a modern view has stated that
“(a) system of penalties is needed in order to prevent victimizing and other
noxious behavior from reaching infolerable levels” (10). Expanding the
notion somewhat, Andrew Ashworth has stated that the “criminal law is
the set of prohibitions and duties, with penalties attached, which define the
circumstances in which a court may convict and pass sentence on a
*  Professor Adedokun A. Adeyemi was the African Co-ordinator and Chairman of the African Chapter

and the Nigerian Branch of the Society for the Reform of the Criminal Law; being the text of the paper
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PCLsUIL.. IL @DHOUNCES LIE LYPes Of CONnauct and Oomission whnich have been
decided to be sufficiently wrong to justify the stigma of criminal conviction,
in the hope of dissuading citizens from such behaviour... deterrent and
even educative aims... Sentencing... may be characterised as a public,
judicial judgment of the degree to which the offender may rightly be
ordered to suffer legal punishment” (11).

This public orientation and basis of and initiative in criminal law and
criminal justice have led to attitudes which have now entrenched only the
state and the offender as virtually the only parties in criminal justice
administration, with no invelvement of the victim beyond his role as a
mere witness.

This state of affairs is attrthutable to the history of the development of
our criminal justice system from the Common Law tradition. Yet, the
approach cannot really be fully justified, again on historical grounds: the
development of the exclusive involvement in and control of criminal justice
by the King and, later, by the State, was a development which arose by
accident of history. It began with the development of the “Pieas of the
Crown”, which were essentially wrongs against the person of the King, his
office and dignity. These were treated on a parallel level akine to the
wrongs to private individnals, The King was also entitled to exact his Regal
Vengeance against the offender, by means of killing the offender, seizing
his property, outlawing him or banishing him from the realm. Later, the
King developed the offences of treason for which the punishment was
death and confiscation of the offender’s property. These consequences
were extended to enmcompass other offences which the King created as
felonies, and which were themselves made to co-extend with the ambit of
the “King Peace”. The dynamics were that the King, through the extension
of the benefit of His “Peace”, afforded protection to all who were resident
within the component territories covered by this “Peace™; whilst they, in
retusn, were obliged to observe the “Peace”, a breach of which would
sithject the offender to the penalties prescribed. The King found that this
was a way of expanding His wealth, independent of taxation, and He
ensured the expansion of both His “Peace” and the felonies which now
provided Him with considerable wealth and the means of eliminating
trouble-makers from the reaim (12). This was the development which
lasted from about the Fourieenth Century to the Eighteenth Century. In
fact, by 1818, Sir Thomas Foxwell reported that there were two hindred
(200} capital offences in England (13); whilst in the thirty-six (36) years of
the reign of Henry VIII alone, 72,000 criminals were executed just for theft
and robbery offences alone (14). '

The movement for the reform of the criminat law and its administration
affected mainly the issue of severity of punishment and respect for the
rights of suspects and accused persons (15). They, however, left intact the
issue of the State and the offender being parties to criminal proceedings.
In fact, a theory like the “Social Coatract” theory of Rousseau {16)
definitely resulted in the consolidation of the dichotomous approach to
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criminal justice administration, as involving oaly the otfenders and the
State. Earlier, the ecclesiastical basis of state and law had also provided a
solid foundation for this statism approach.

However, this entrenched dichotomy has failed to take account of the
fact that English Law also had three other approaches to Criminal Law
administration around the time of the Norman Conquest of 1066, apart
from the “Pleas of the Crown” which eventually overshadowed the rest,
These other approaches were outlawry (which continued until the Four-
teenth Century), blood fend (which continued until about the Fourteenth
Century), and the tarifs of the ‘wer’, ‘bot’ aand ‘wite’, namely, a form of
graduated punishment of life and limb. The offences so treated were
regarded as the “botleas offences”. This last method was later developed
into a form of graduated compensation, and it lasted up to about the
Thirteenth Century and, possibly, part of the Fourteenth Century. The
concept of retribution, in the form of regulated vengeance, originated from
the legal concept of graduated compensation. The most serious of the
“botleas offences” (17), however, still then attracted the punishments of
death and forfeifure of property, and maiming.

On the African scene, including Nigeria, however, prior to the introduc-
tion of the common law and civil l]aw based legislations on criminal law and
criminal procedures, the various African criminal justice systems had
traditionally always employed the tripartite approach to criminal justice
administration, namely, focusing on the interests of the victim, the commu-
nity and the offender. We were never committed to the dichotomouns
approach of only the offender and the community. Even weil after the
entrenchment, by legislations, of the common law dichotomous approach
in Nigeria, our Native Courts continued to reject the approach and
continued with the traditional tripartite approach, which very much took
into consideration the interests of the victim. This led the then British
Governor, Lord Lugard, to complain about the approach of the Native
Courts that “restifution of stolen property, or of an abducted person is not
itself a sufficient penalty” (18). In the Tanganyika (now Tanzania), on the
other hand, over three decades ago, a man who had completely incapaci-
tated his victim, a father of ten children, by injuries caused to him by
criminal negligence, was convicted and sent to a term of imprisonmeat.
When the Court Registrar explained to the family that the end of the
proceedings had been reached by the imprisonment of the offender, and
that nothing more was to be done by the court in the case, an elderly male
relative of the victim was heard to have remarked ruefully:

“This judgment is contrary to custom and to natural justice, since only
the Government will benefit from putting the man to some fabour... There
is no benefit to his wife and children...” (19)

That African sentiments, and, indeed, Nigerian sentiments, are still
opposed to a criminal justice arrangement which seeks to exciude the
victim from formal recognition as a party to the criminal process, with
rights {0 remedy, still very much holds true today. The basic interest of a
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complainant today m Nigeria 15 to obtain personal remedy in the torm of
restitution of his unlawfully acquired property or compensation for the
injury, loss or damage, suffered by him as a result of the wrong done to
him by the offender. We know that many cases of theft or malicious
damage reported to the police are not processed for trial in the courts
because the victims and offenders had decided to “settle” their cases,
either by means of restitution or compensation. The same thing is true of
“aduitery, in the Northern States, where the matter was mostly settled
through the compounding procedure. In fact, the commission on the
Review of Administration of Criminal Justice in Ogun State (20) stated in
its Report in 1981 as follows: “The Commission was impressed by over-
whelming evidence adduced before it that the main concern of a victim in
theft cases centres in the return of his property, after the recovery of which
he develops cold feet as regards any further invocation of the criminal
process... {21} reparation {which covers both compensation and damages)
was favoured by several witnesses and was widely suggested as a suitable
method of concluding criminal trials. It was suggested that it should be
used in cases involving personal injury (including assaults and sexual
offences), property offences, particularly where the property is either
damaged or destroyed, or can no loager be found...” (22)

Also, there is abundant evidence that Nigerians avoid the invocation of
the criminal process mainly because of the punitive character of its
consequences. Thus, Oloruntimehin reported, in her Ibadan Study, that
“the reluctance to deal with cases through a system which tends not only
to apportion blame to a party but also to issue punishmenat e.g. fine or
imprisonment (which might lead to bitterness and sirained relationships) is
very stroag” (23).

Consequently, Nigerian faw should no longer sustain the adherence to
the European conception of criminal justice, which has hinged on the
dichotomous approach to involving the consideration of the State and the
offender as the only parties in the criminal process — a situation which has
resulted largely in the denial of remedy to victims of crimes in our
administration of criminal justice.

The problems created by the neglect of victim remedy, resulting from
the dichotomous approach of the criminal process, which recognizes only
the state and the offender as “the parties”, has become recognized
universally. The resultant recogrition of the need to provide for victim
remedy has led to partial attempts in some jurisdictions, apparently
hampered by the theory of the “dichotomy of the parties”, to introduce
“victim impact statements” into criminal proceedings. However, the 1985
Seventh United Nations Congress on the Prevention of Crime and the
Treatment of Offenders went far beyond this half-hearted measure when
it unanimously adopted the Resoiution on “The Declaration of Basic
Principles of Justice for Victims of Crime and Abuse of Power” (24). The
General Assembly adopted the Declaration, as recommended by the
Congress, later in 1985 (25).
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“The Declaration recommends measures to be taken at the international
and regional levels to improve access to justice and fair treatment,
restitution, compensation and social assistance for victims of crime...” (26).

It is high time that Nigeria sought to entrench these principles in her
national legislations and the respective criminal justice systems. After all,
“restitution should be made an entrenched part of {our) criminal justice
system... (and) personal reparation should be made a vital pivot in our
criminal justice systent... (which should apply to all offences, except capital
offences)” (27).

II. Eastituticnal Framework for Victim Remedy in Nigeria

“Compensation and restitution have always been popular and acceptable
means of disposing cases in Nigeria, much more so in the customary courts
than in the British™ (28).

This observation, along with the other views earlier on cited, shows the
paradoxical situation of our criminal justice systems. We have already
abolished the unwritten criminal law, which is largely customary faw (29).
All courts are now enjoined to deal only with those offences contained in
the various legislations, and to impose only the punishments prescribed for
them. In fact, some Southern States of Nigeria have abolished the criminal
jurisdiction of customary couris (30); whiist the States retaining them
concede very limited criminal jurisdiction to them (31). However, in all
cases, they are enjoined to apply the respective Criminal or Penal Codes
operating within their respective States (32). The result has been that the
discretion of these courts, be they customary/native or English originated,
have been very much predicated upon and restricted by the form and
substance of the laws which they are enjoined to operate. The Custom-
ary/Area Courts are, however, not enjoined to apply the procedure laws.
This fact provides them with a much greater leec-way than the magistrates
and the High Courts in the range of disposition methods available to them,
particularly as the prescribed sanctions for the offences which they can try
have been regarded purely as statutory maxima (33), below which “the
courts have a discretion as to how far they will go and what form the
punishment will take” (34). Consequently, within the mazimum of a term
of three years imprisonmeant for stealing {35), and five years for theft (36),
for instance, a customary/Area Court is free to order anything from a term
of imprisonment, through restitution, which is somewhat provided for in
all the criminal procedure laws (37), to compensation, which is not really
provided for in the laws applicable in the Southern States (38), aad
somewhat stiftled in the provisions made for it in the laws applicable in the
Northern States (39).

Furthermore, there is no real institutional scheme for enhancing victim
remedy and the traditional sentiment of reconciliation in the disputes
settiement procedures in our criminal justice system (40). Hostility is
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generated by the process of arrest and interrogation. This is reinforced by
the adversary system of trial which we adopt for the most part of our
criminal proceedings. The situation is further confounded by the emphasis
of our penal system on the punishment of the offender, rather than
concern for providing remedy to the victim. These matters should no
tonger be left to the whims and caprices of individual magistrates and
judges, but should be institutionalized and streamlined. However, this must
be viewed from our traditional tripartite approach of justice for the victim,
justice for the offender and preservation of the interests of the society.

Drawing upon our traditional acceptance of reconciliation as the aim of
our traditional criminal justice system (41}, it becomes imperative that the
victim must become a party in the criminal process and he must be a full
participant at both the pre-trial, trial and the sentencing stages of the
criminal process. In our Nigerian environment, with the low economic
level of our citizens, and our sentiments for victim reniedy in criminal
cases, there can be no further justification for a rigid separation of the
criminal process, as merely a punishing process, and the civil process as a
remedying process in our administration of justice. In fact, it is submitted
that it is desirable for a single court, namely, the criminal court, to order
remedy for the victim In one single trial, where the accused person has
been found guilty of the commission of the offence. This wili definitely
avoid duplication of proceedings and thus reduce expenses for the State,
the victim and the offender, as everything can be settled in one single
proceeding. Secondly, the trial trauma will be restricted to only one
experience for beth the victim and the offender. Thirdly, a form of
enabling aid (akin to legal aid), will thus have been provided for the victim
to seek his redress through a trial in which the State has assisted him to
put the trial in place. Fourthly, the causes congestion in the courts which
the duplication of criminal and civil cases have been causing wiil thereby
be removed, ultimately lightening the burden of the courts, and removing
the delay caused by frequent adjournments arising from excessive case
loads which our courts are carrying, bearing in mind our judicial manpower
shortages, particularly at the magisterial level, as well as shortage of other
resources like paper, supporting staff, court rooms, books, and other
facilities.

The process of victim remedy should exist even where the court,
notwithstanding that it finds evidence of commission of the offence, but
does niot proceed to conviction {42), or even, where it acquits the offeader
of the offence charged but has enough evidence to establish the commis-
sion of a civil wrong, such as the wrongful conversion or detention of
property {43}.

This system will provide remedies and disposition method which will not
only be understood by the offenders, the victims and the society, but will
also enhance respect for and appreciation of our criminal justice system by
all the three parties. Further it will enhance the redemptive value of our
criminal process and its consequences, including, even, punishment.

14



For this proposed system, it has been suggested that the criminal court
should be empowered to take full evidence on the circumstances of the
offence, including its nature, extent and degree of injuricusness, and to
aliow the victim to testify in relation to facts relating to these, just as is
done in civil cases. The accused person, on his own part, should be allowed
to testify in rebuttal or mitigation of fhe facts alleged by the victim and/or
the state (44), including raising a plea of contributory action or omission
on the part of the victim (45).

These, in effect, will mean the introduction of contentious proceedings
into the sentencing stage, the same way as the evidence is taken and
evaluated for purposes of determining the quantum of damages in civil
Cases.

Accordingly, the following institutional framework is suggested for
paving the way for the possibility of establishing victim remedy within the
framework of our criminal justice system:

Definition of Victim
“{1) The term victim, when used in this part, shall mean only person

who, individually or collectively with another person or other per-
sons, has suffered injury, loss or damage in consequence of a
criminal offence, regardless of his relationship with the offender,
and including filial, parental, spousal or other relationship.

{(2)  The term victim in this section shall include, where appropriate, any
other lawful complainant by reason of his familiar relationship,
dependency or the relationship of guardian and ward (46).

Access to Justice and Fair Treatment for Victims
“2(1) After the verdict, the victim shall be entitled to testify or to call

witnesses to testify on his behalf in relation to the nature, extent and
degree of injury, loss or damage which he has suffered as a result of
the criminal offence committed by the accused person.

{2) The evidence contained in such testimony shail confine itself 1o facts
only: provided that the victim may call expert witnesses to testify
about the implication or implications and/or consequence or con-
sequences of the injury, loss or damage suffered by him (47).

Rights of the Accused Person
“3(1) The accused person shall be entitled to testify and to call evidence in

his favour in relation to the evidence of the victim or his witness or
witnesses regarding the nature, extent and degree of injury, loss or
damage alleged to have been suffered by the victim or in mitigation or
punishment or any other order which the court may make.

{2) The evidence of the accused person or his witnesses shall confine
itself to facts only: provided that he may call expert witness or
witnesses to testify about the implication or implications and con-
sequence or consequences of the injury, loss or damage allegedly
suffered by the victim in consequence of the offence {48).

Fariicipation by the Prosecution
“4. At the conclusion of the evidence by the victim and his witnesses
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and the accused person and his witnesses, the prosecution shall,
unless such evidence has already been given, produce to the court
evidence of any previous convictions of the accused person (49).

Basic Principle of Sentencing
“5(1) Every court, in the exercise of its sentencing functions, shall strive

(2)

to preserve and maintain social cohesion.

The Court, in the exercise of its sentencing functicns, shall be
guided by the principle of conciliation and it shall endeavour to
promote the reconciliation of the victim and the offender, and it
shall encourage and facilitate sestlement of the maiter before it in
an amicable manner, on any terms of payment of compensation or
other terms which it shall deem fit, having regard to all the
circumstances of the case (50).

Sanctions Available to the Court
“6(1} Sanctions which the court may impose on a convicted offender shall

(2)
Q)

(4)

be fine, compensation, restitution, restoration, binding over, abso-
luie discharge, conditional discharge, apology, destruction, confisca-
tion, forfeiture, closure of premises, banned occupation, community
service, family, community or neighbourhood supervision, corporal
punishment, imprisonment, deportation, and commital to special
care, in the stipulated order of descending priority.

Unless the court deems it really necessary, no person shall be
sentenced to receive more than one sanction (51).

Corporal punishment, excepting symbolic lashing, shall not he im-
posed on any person, unless the court finds that there are special
reasons to justify its imposition, and it shall state such special
reasons in writing and explain same to the offender at the time of
imposing the sentence on him (52).

Imprisonment shall not be imposed on any person unless there are
extra-crdinary reasons for its imposition, which shall be stated in
writing by the court and shail be explained to the offender at the
time of imposition of the sentence: provided that no sentence of
imprisonment shall be imposed on any person who was below
eighteen years of age at the time he committed the offence (53).

Publication of Verdict and Sentence
“7(1) The court may order publication of its verdict or order in such news

(2)
(3)

medium as it may appoint, or it may order that the verdict and the
order be posted.

Any such publication or posting shall be at the expense of the
offender, where practicable.

The posting shall be effected on a special notice-board placed at the
entrance of the court making the order: provided that the coust
may, of its own motion, order additional posting, in any place or
places which, in view of the facts of the case, may seem to it to be
the best fitted to ensure the publication directed by it, and, in
particular, at the entrance of the offender’s residence.



{4) Nothing in this section shall restrict publication by press, radio or
television or any fair comment (54).

Commencement of Sentences

“8(1) A sentence shall take effect from and include the whole day of the
date on which it is pronounced, except where the specific law
creating the sanction provides otherwise (55).

(2} The operation of a sentence shall be suspended pending the deter-
mination of an appeal: provided that in the event of an affirmation
of the conviction, the sentence so suspended shall begin to operate
on and from the date of such affirmation as if the appetlant were
sentenced on that day (56).

{3) If on the affirmation referred to in sub-section (2) above, the appeal
court should vary the sentence, the sentence, as varied, shall begin
to operate on and from the date of such variation, including the
whole day of that date” (537).

1IL. Victim Remedy in Criminal Justice Administration in Nigeria

Having established the institutional framework for victim remedy, it is
now pertinent to consider the remedies which should be available to the
victim at the conclusion of a criminal trial in Nigeria. Basically, this shall
involve mainly restitution of movables, restoration of immovables, com-
pensation, costs and damages. These remedies shall now be considered
seriatim,

1. Restitution and Restoration

Restitution relates to the return or restoration of movable property
either stolen or otherwise dishonestly acquired {38), or taken without
permission {59}, or property innocently obtained from such successors
(60), except negotiable instruments bonag fide paid or discharged (61).
Restoration, on the other hand, relates to restoring the possession of
immovable property to a person dispossessed of it by means of force (62),
such as, for example, in the case of forcible entry {63}, or that of forcible
detainer {64).

The basic principles that run through these two disposition methods are
the need to prevent any unjust enrichment as a result of criminality, and
the need to restore the victim, as much as possible, to the pre-criminality
status quo {65). These disposition methods had been part of our traditional
penal systems long before our colonisation by the British (66). It is, in fact,
pertinent to recall here Milner’s view that “Nigerian customary attitudes
were emphatically in favour of settling criminal disputes by restoring the
status quo as far as possible™ {67). Consequently, it is submitted that
restitution and restoration shouid be made an entrenched part of our
criminal justice system, particulary in relation to the offences of stealing
(68), obtaining by false pretences (69), cheating (70) and receiving stolen
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property (71}, Our courts should, therefore, endeavour to use these

disposition methods, either alone or in addition to fine, and/or binding

over or conditional discharge, rather than continue with imprisonment,
particulary the short term imprisonment, which is, for the most part, futite.

A strong argument for combining restitution or restoration with a fine, in

respect of the property offences listed above, is the fact that that strategy

will defeat the very object of those property offences, namely, unjust
enrichment by criminal acquisition. Restitution or restoration wii
neutralise that aim; whilst the fine will additionally cauvse the offender
farther pecuniary loss, which will be a case of meting out to the offender
kis own prescription for the victim of his offence. This is bound o be more
effective than imprisonment which tends to be very conducive to the

development of recidivism in Nigeria (72).

It seems, however, that there is need to improve the provisions on

restitution, and the following draft is hereby proposed:

“1(1) Where any person is convicted of having stolen or having received
or being in possession of stolen property, the court which convicts
him may crder that such property or a part thereof be restored to
the person who appears to it to be the owner thereof (73).

{2) This section shall not apply to:

a) any valuable security which has been bona fide paid or dis-
charged by any person liable to pay or discharge the same; or

b) any negotiable instrument which shail have been Dbona fide
received by transfer or delivery by any persen for a just and valuable
consideration without notice or without any reasonable cause to
suspect that it had been stolen (74).

(3) When it is proved that any other person has bought the stolen
property from a persen convicted in the circumstances stated in
subsection (1) of this section without knowing or having reason to
believe that the same was stolen, the court may, on the application
of the purchaser and on the restitution of the stolen property to the
person entitled to the possession thereof, order that the offender
should pay a sum not exceeding the price paid by the purchaser to
him, and any additional sum that may otherwise be legitimately due
to him (75).

(4) The court which tried an offender convicted in the circumstances
stated in subsection (1) of this section may, in addition to any money
taken out of his possession on his arrest, order the seizure and sale
of any property found on him or in any place known to belong to
him or to be in his possession or under his control, or any property
being the proceeds of or obtained through the appropriation of the
stalen property, or any property known to beiong to him (whether
movable or immovable) and to use such property or its proceeds fo
satisfy the victim of the offence either in restitution of or in
substitution for his stolen property: provided that the court may also
order the payment of the sum stated in the preceding subsection to
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the purchaser mentioned therein from such property” (76).

(5} In this section the term “stolen property” means any property
obtained by means of an offence {77).

{6) In this section, the term “property” includes, in the case of property
regarding which an offence appears to have been originally in the
possession or uader the control of any party, but also any property
into or for which the same has been converted or exchanged and
anything acquired by such conversion or exchange, whether immedi-
ately or otherwise (78).

“2. Where in a charge of stealing or receiving stolen property, the court
shall be of opinion that the evidence is insufficient to support the
chaige, but that it establishes wrongful conversion or detemntion of
propersty, the court may order that such property be restored, and
may also award damages” (79).

The provisions relating to restoration of immovable property (80)
appear to be reasonably adequate for the moment, except for the need to
empower the court to award adeguate damages for the loss occasioned to
the owner by the offender’s wrongful dispossession of him of his property,
or for any deterioration caused to the property in coasequence of the
forceful acquisition of the property by the offender, or as a resuit of the
user to which the property had been put by him.

As regards the restoration of immovables, the present law appears to be
satisfactory. Accordingly, the following provisions are proposed:

“1{1} Whenever a person is convicted of an offence attended by criminal
force or show of force or criminal intimidation and it appears to the
court that thereby any person has been dispossessed of any immov-
able property the court may, if it thinks fit, order that person to be
restored to the possession of the same.

(2) No order under subsection (1) shaill prejudice any right or interest
10 or in such immovable, property which any person, including the
person convicted, may be able to establish in a civil cuit™ (81).

2. Compensation

Like restitution and restoration, compensation seeks to ensure that the
offendex does not enjoy the fruits of his crime; whilst it also seeks, at the
same time, to restore the parties to the stafus quo ante crimen. This
disposition method, along with restitution, has been found to be the most
frequently used disposition method in the entire pre-colonial Africa (82).
“Compensation was usually availabie only where restitution was no longer
possible, although in exceptional circumstances, it might be ordered in
addition to restitution (82a).

However, in Nigeria, there exists the paradoxical situation in which one
finds general societal sentiments in favour of compensation, but finds a
rather confused situation as it relates to the system in the Northern and
Southern jurisdictions. It is sad that the courts have not, even, made real
use of whatever provisions have been available to them in our various laws.
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This is prebably due to the unsatisfactory state of the provisions.

In so far as the Southern provisions are concerned, there is really no
provision on compensation: as a form of sentence after a conviction (83).
It is only under the Northern provisions that compensation is specifically
provided for as a sentence. Thus, Section 78 of the Penal Code empowers
the court to order a convicted person “to make compensation” which may
be “either in addition to or in substitution for any other punishment” (84).
The Criminal Procedure Code, on the other hand, provides for the award
of compensation in addition to a fine (85). Milner had commented on the
latter provision that it is “an almost total frustration of the good sense of
sectionr 78 both in logic and practice. Why shouid compensation only be
available if the offender is fined?” (86} The net result of section 365 is that
it will subject the convicted offender to double financial penaltics in a
devetoping economy like curs. Little wonder then that the courts have not
been cager to order compensation in addition to a fine.

Turning now to the Penal Code provision (87), the phrase “any person
injured by his offence” can be seen as being unduly restrictive in two
respects: first, the word “injury” may be taken to mean ‘physical injury’, as
has been done in Malawi (88). This means that all other types of injury will
thereby be excluded. It may, therefore, be desirable io substitute the
phrase, “injury, loss or damage” for the word “injury”. Secondly, the
phrase “any person injured by his offence” wilt seem to exchude husbands
and parents and guardians, who are the lawfui complainants for the
offences of adultery (89), since they may not have suffered injury directly
(90). Furthermore, section 367 of the Criminal Procedure Code (Y1) has
enjoined compensation to be enforced as if it were a fine, which implies
the courts’ jurisdictional limitations as to amount; and, worse still, it allows
the direct possibility of imprisonment in default of payment of compensa-
tion. This is unfortunate in view of the fact that compensation is a
disposition method which, like fine, is designed to be an alternative to
imprisonment. This is a serious cause for worry, considering the ‘prison-
happy™ attitude of our judiciary.

Accordingly, the following draft legislations, which should make the
adoption of compensation more attractive to our judiciary as a victim
remedy, as well as remove the defects of the present law, are hereby
proposed:

“l.  Where any person is convicted (92) of an offence under any law the
court may, in addition to or in substitution for any other penaity or
measure (93Y, order the offender to:

@) compensate, in whole or in part, the victim or any person who is
subrogated to his rights or any other lawful complainant for the
injury, ioss or damage caused to or suffered by him in consequence
of the offence where in the opinion of the court compensation is
recoverable by civii suit (94};

b) compensate an innocent purchaser of property which had been
the subject of the offence and who has been compelled to give it up;



2)

(3)

4

“2.

and

¢) defray the medical or other expense of any person who suffered
any injury, loss or damage in connection with or as a result of the
offence committed by the accused person including loss of wages
where applicable (95).

The award of such compensation shail be a bar to any further action
for the same injury, loss or damage: provided, however, that an
action may lic with the consent of the High Court consequent upen
an applicatiom for the purpose upon the ground that the award by
the criminal court is so grossly inadequate as io amount to a
miscarriage of justice: provided further that in any such subsequent
civil proceeding the court shall take into account any such sum
already awarded as compensation in awarding its own compensa-
tion: and provided fusther that a refusal to accept a compensation
ordered as above shali be a bar to any further action for the same
injury, loss or damage (96).

Where there are two or more offenders conviced of an offence and
they are adjudged to make compensation to the person who suffered
mjury loss or damage the court shall apportion the amount of
compensation payable by each offender according to the degree of
his guilt as the court may determine: provided that the court shall
have the power to impose any additional penalty, other than fine,
which it may deem necessary to make in the circumstances, bearing
in mind the need to match the punishment with the circumstances
of the offence and those of the offender, including his character and
antecedents (97).

Where compensation is awarded in addition to any other punish-
ment, and that other punishment is subject to appeal, no such
amount awarded in compensation shall be paid before the period
allowed for presenting the appeal has elapsed or, if an appeal is
presented, until after the decision on the appeal (98).

Where an order for compensation has been executed and the
conviction is later set aside the compensation order shall stand
notwithstanding: provided that such an unexecuted compensation
order may be eaforced even after the conviction has been set aside
where the circumstances are such that a civil court would have
ordered compensation in similar circumstances had the matter been
tried before it in a civil suit {99).

The maximum compensation which a court may award in accord-
ance with section 1 shall be equivalent to the limit of its maximum
civil jurisdiction or its jurisdiction in fine where it lacks civil
jurisdiction.

When an offender has been ordered to pay compensation upoen his
conviction, the court may, for the purpose of enforcing its payment
issue a warrant for the levy of the amount:

a) by the seizure and sale of any movable property belonging to the
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offender; or

b)Y by the attachment of ail or part of any debts or income due to
the offender; or

¢} subject to the provisions of the Land Use Act, No. 6 of 1978, by
the attachment and sale of any immovable preperty of the offender
situated within the jurisdiction of the court.

(2) A warrant for seizure and sale of the movable property of an
offender shall be addressed to the court within the local limits of
whose jurisdiction it is to be executed.

(3) When execution of a warrant is to be enforced by attachment of
debts, ircome or by sale of immovable property, the warrant shall
be sent for execution to any court competent to execute oders for
the payment of money ia civil suits and such court shall follow the
procedure for the time being in force for the execution of such
orders (100},

“4.  An appeal shall lie against any order awarding compensation under
the preceding sections in this part as if it were a conviction and a
senterice thereupon” (101).

It is hoped that these draft provisions will encourage the courts to adopt
compensation as a disposition method. It should be borne in mind that any
money paid out by the offender, whether it is calied a fine or compensa-
tion, to him, amounts to a pecuniary loss. Hence, the award of compensa-
tion by the criminal court will never cheapen the criminal process in the
eyes of the accused. Rather, the award of compensation by our criminal
courts will enhance the redemptive value of punishment, and it will also
mean the employment of a disposition method, which is well understood
and appreciated by both the offender and the victim. There is no doubt
that this disposition method will be profitable for the offender, the victim,
and other members of the society.

3. Costs and Ancillary Compensation (102}

These are ancillary remedies to the victim of a crime or anyone
wrongfully subjected to the inconvenience and deprivations of the criminal
process, as well as remedies claimable by the State against an offender.
The draft provisions recommended hereinafter will add to the comprehen-
siveness of the remedies provided in sub-headings 1 and 2 above. These
are as follows:

“1{1) A court may order any person convicted before it of an offence to
pay to the prosecution or the complainant, in addition to any
penalty imposed, such reasonable costs as to the court may deem fif.

(2) A court that acquits or discharges a person accused of an offence

may order the prosecution or the complainant to pay to the accused
such reasonable costs as to the court may seem fit and the payment
of such costs or any part thereof may be enforced by the court.

{3) Costs may be awarded under this section and may be in addition to

any compensation awarded and accepted hereinafter (103).
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“2.  If any case before a court one or more persons is or are accused of
any offence and the court by which the case is heard discharges or
acquits any or all of the accused persons and the judge or magistrate
presiding over the court is of opinion that the accusation against any
or all of them was false the court may, for reasons to be recorded,
direct that compensation, to such an amouat as it may determine, be
paid to the accused or to each or any of them by the person upon
whose complaint the accused person or persons was or were charged
(104).

“3(1) When any person causes the arrest of another person and it appears
to the court by which the case is tried that there was no sufficient
ground for causing such arrest the court may, in its discretion, direct
the person causing the arrest to pay to the arrested person or each
of the arrested persens if there are more than one such compensa-
tion to each such person as the court thinks fit.

(2) Before making any direction under subsection (1), the court shall;
a) record and consider any objection which the person causing the
arrest, if present, may urge against the making of the direction:
provided that the court shall endeavour to ensure the presence of
the person causing the arrest at the hearing for purposes of such
determination:; and
b} state in writing its reasons for awarding the compensation (105).

“4.  Any cost or compensation adjudged payable in this part may be
enforced as if it were a civil award of damages enforceable by a writ
of execution, sequestration, ete (106).

“5.  An appeal shall lie against any order awarding costs or compensa-
tion under the preceding sections in this part as if it were a
conviction and a seatence ordered thereupon” (107).

The foregoing are ancillary measures which are designed to take care of
situations where the matter has reached the trial stage. It will be necessary
to consider the situations in which it may be desirabie for the system to
enable the victim and the offender compound the offence whether before
tria!, during trial or at the conclusion of the trial.

4, Compounding of Criminal Offences

Here, the object is to entrench in our criminal justice system the
necessary machinery which will enable a victim decide to settle his dispute
with the offender, without necessarily having to go through the judicial
process to obtain his remedy. The idea is that his right to so settle the
dispute with the offender should exist at all stages of the processing of the
matter through the criminal process.

For this purpose, it is proposed that the relevant provisions in the
Criminal Procedure Code {108) presently applicable in the Northern
States be adopted.

“1(1) The offences described in the first two columns of Appendix C may,
subject to the subsequent provisions of this section, be compounded
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(2)

(3)

(4)

)

(6)

(7)

(8)
(%)

by the persons mentioned in the third column of that Appendix.
When apy offence is compoundable under this section the abetment
of such offence or an attempt to commit such offence, when such
attempt is itself an offence, may be compounded in like manner.
When the person who would otherwise be competent to compound
an offence under this section is under eighteen vears of age, an idiot
or a lunatic, any person competent to contract on his behalf may
compound the offence.

The offences mentioned in Part 1 of Appendix C may be com-
pounded without the leave of the court at amy time before the
accused person has been convicted by the court or committed for
trial to the High Court.

The offences mentioned in Part II of Appendix C may be com-
pounded before the accused person has been convicted by a court
or committed for trial only with the consent of the court which has
jurisdiction to try the accused person for the offence or to commit
him for trial.

After a commitment for trial an offence shaill not be compounded
except:

a) with the leave of the committing magistrate where the trial has
not commenced; or

b) with the leave of the court trying the case where the trial has
commenced and has not been concluded.

After a ftrial has been concluded an offence shall not be com-
pounded except with the feave of the court to which an appeal
would lie.

The compounding of an offence under this section shall have the
effect of an acquittal of the accused.

No offence shall be compounded except as provided by this section’
{109).

s

APPENDIX ¢ (119)
OFFENCES WHICH MAY BE COMPOUNDED

Offence Section of Penal Code | Person by whom the offence may

upplicable be compounded
PART I

Causing hurt, 244, 246 | The person 10 whom the injury,

hurt is caused.
Assault or use of criminal foree. 263, 266 (The person assaulted or to
i whom criminal force 15 used.

Mischief, when the only tnjury, 327, 328 |The person to whom the loss or

lass or damage caused is injury, damage 15 caused.

loss or damage to private per-
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Offence

Criminal trespass.

House trespass.

Crimtinal breach of contract of
service,

Adultery.

Enticing or taking away or
detaining with a criminal intent
a married woman.

Defamation.

Printing or engraving, etc., mat-
ter knowing it to be defamatory.
Sale of printed or engraved sub-
stance containing  defamatory
matter, knowing it to contain
such matter.

Criminal intimidation.

Indult intended to provoke a
breach of the prace.

Grievous hurt on provacation.

Grievous hurt without provoca-
tion.

Hurt, not grievous, by dangetous
weapon.

Hurt, or grievous huri, by act
endangering, life or safety.
Wrongfully restraining or confi-
ning any person.

Unlawful compulsory labour.
Mischief in relation to water
supply. when the only loss or)
damage caused is loss or damage
to a private persor.

House trespass to commit an of-}

fence {other than theft) punish-
able with imprisonment.

Uttering words or making gestu-
res intending to insult the mode-

applicable

381,

387,

PART Ii

256, 257

sty of & wonan.

348

349
382

388

389

392

394

3495

397
399

245
247

248

253

280
35)

352

460

r

:
Section af Penal Code } Person by whom the offence may

be compounded

The person in possession of the
properly trespassed upon.

The person with whom the of-
fender has contracted.

The hushand of a married wo-
man or the parent or guardian of
an utimariied woman,

The husband of the woman.

The person defamed.

|
i

i The person intimidated.
The person insulted.

The person to whom hurt is cau-
sed.

The person restrained or confi-
ned

The person compelled to labour,
The person to whom loss or da-
mage in caused.

The person in possession of the
house trespassed upon

'%
| The woman whom it is intended
1o insull

[
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It is submitted that we may accept the above list of compoundable
offences as a mere modest list, which should be reviewed periodicaily. In
fact, at the present moment, there exists abundant evidence indicating the
prowing ambit of private compounding of serious offences, including rape
and homicide, where satisfactory settlement has been struck between the
parties. It is known that an undertaking of ail burial expenses, plus ample
compensation to the dependants and other members of the family have
resulted in many homicide cases not reaching the police, let alone the
courts. Similarly, payment of hospitat bills and adequate compensation
produce the same results in rape and defilement cases.

IV. Conclusien

The foregoing constitutes an attempt at re-examining Criminal Justice
Administration in Nigeria, with a view to highlighting the problems created
by our inheritance of a system which extols the theory of law and state to
the point that it recognizes only the state and the offender as the “parties”
to criminal proceedings. The attendant neglect of the welfare of the victim
by the criminal process has been pointed out. Also the inadequate
attempts which have been made in refation to making provisions in our
laws for the victim within the framework of the incompatibie institutional
structure of our criminal justice system has also been pointed out. Add-
itionally, the cultural desirability of providing for victim welfare and victim
remedy within the institutional framework of our criminal process was
once again re-emphasized. Conséquently, the necessary instifutional
framework, which will put the victim’s interests fully in the focus of the
criminal process, along with those of the society and the offender, has been
proposed in Section I above, supported with the need to institutionalize
and entrench our traditional sentiments of reconciliation and the maintain-
ance ot restoration of social equilibrium in the criminal justice systern.
Section III proceeded to provide the specific victim remedies of restitu-
tion and restoration, compensation, costs and damages, as well as the
compounding procedure. These will provide the necessary avenues for the
provision of justice for victims of crimes, and for the satisfaction of their
need. However, the suggested draft provisions have been carefully
balanced to ensure that the measures suggested are operated within the
criminal justice system as part of the entire system, along with ali the other
options presently available to the criminal justice system under our laws in
as much as the suggested measures have been designed to be either in
addition to or in substitution for any other measure. Such a balanced
approach is the only healthy way, if we are not going to swing from one
extreme of neglecting the victim’s interests to the other exireme of
over-concentration on the victim’s interests 1o the exclusion of those of the
society and the offender. Justice and equity demand that these three
interests should be properly, coherently and consistently balanced.
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The examination of this topic cannot be complete without adverting to
the issue of the need and desirability of the establishment of a State
Criminal Injuries Compensation Fund (111). For this purpose, it is suffi-
cient to adopt the recommendations of the Oyemade Commission that
“such a (Fund) should be established, but only for purpose of dealing with
such cases as riots; where the participants cannot be identified; where the
offender is not known, or is insane or otherwise excusable or excused, or
the victim is a public officer s¢ criminally injured (e.g. a police officer) in
the course of his duty; or people who gef wounded whilst preventing
commission of crime; or where the offender is impecunious and has no
means of paying the amount of compensation due to the victim. In such
cascs, the payment should be ex gratiz and need not be the actual amount
payable, under a realistic assessment to the victim. (It is realized) that any
insistence to the contrary will lead to a great expense which will kil the
prospects of the (Fund’s) establishment” (112). These views adeguately
reflect an objective assessment of the Nigerian situation, having regard,
particularly, to the financial burden which a pro rete assessment of
compensation payable from a government Fund, would place on the
available national resources for which many other national needs are also
competing.

NOTES

1} Comtmentardes, Book 1V,

2} Prirmitive Law in East Africa, “Africa”, Vol. [, 1928, 63. See also his African Concepiion af Law, Journal
of Comparative Legislation and International Law, 1934, Vol 32, No. CXXXVIL

3} Def delitti ¢ delle pene {On Crimes and Punishments’), Chapter 11, at page 12,

4) BECCARTA, thid., at page 13

33 Cap. 42, Vol. [ of the 19358 Edition of the Laws of the Federation, in Section 2, defined a crime as “an
act or omission which renders the person doing the act or making the omission liable to punishment
under this code, or under any Order in Council, Ordinance, or Law, or Statute...”

6) Section 33(12) of the Constitution of the Federal Republic of Nigeria, 1979, as amended by Decree No,
1 of 1984, provides. “.. a person shall not be convicted of a criminal offence unless that offence is
defined and the punishment therefore is prescribed i a written Jaw..” This provision has been
reproduced in Section 35 (11) of the Constitution of the Federal Republic of Nigeria promulgated in
1989,

7} History of the Crimingf Law of England, Vol. 11, at page 82,

8) Division of Labowr, at pages 753-108.

9) Principles of Penal Law, Part II, Chapter 3. Bentham drew the distinction between real and apparent
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97} Section 1, sub-section {3} seeks to emphasise, by apportionment of compensation, the personal liability
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104) This is essentially derived from Section 256 of Cap. 43, ibid., with necessary modifications, Compare
also, section 166 of Cap, 30, ibid.

105) This is essentially derived from section 371 of Cap. 30, ibid.

16} This is an adaptation (with necessary modifications to make the provision consistent with the
philosophy propounded in sub-head 2 above) of section 262 of Cap. 42, ibid.; and section 371(5) of Cap.
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107} This isadaptation of Section 371 (4) of Cap. 30, ibid.

108) Cap. 30, ibid.

19} This is reproduction of Scction 339 of the Crintingl Procedure Code, Cap. 30, ibid ., with necessary
modification to Subsection (1),

1180) This is Appendix C referred to in section 339 of Cap. 30 ibid., and contained at pages 309-340 of
‘Criminal Procedure in Morthern States of Nigeria’, by Jeffery Richard Jones, Second Edition, Saskiya
Corporation, Zaris, 1979

111) Such a Fund was called for in the United Nations “Declaration of Basic Principles of Justice for
Victims of Crime and Abvse of Power”, ibid., in paragraphs 11, 12 and 13,

112) The Report of the Oyemade Commission, Qrgun Siate, ibid., paragraph 3.11.3.5.6, at page 44. Many
witniesses, in fact, expressed the {ear that the establishment of such & compensation Board might
encourage parties 1o inflate their losses, therehy exaggerating their claims.

RESUME

L ortentation publique et les bases d’une initiative de droit pénal et de justice
pénale ont abouti de la part de nombreuses juridictions & des attitudes limitant
PEtat et le délinquant comme étant virtuellement les seules parties dans
Uadministration de la justice pénale, sans implication aucune de la victime
au-delit d’un role de simple témoin. Cette situation a tendu & ignorer le fait que
dans de nombreux systémes de justice pénale de plusienrs Juridictions
européennes et africaines, lapproche tripartite — gui reconnaif la participaiion
totale et la pleine considération de la victime, du délinguant et de la
communauté dans le proceés pénal touf entter — a été adoptée. Les sentiments
nigériens — cela n'est pas un secret — ont toujours largement penché en faveur
de cette approche dans leur systéeme de justice pénale et ils coniinuent de le
faire. H est retenu que les viciimes devraient recevoir une réparation totale
comprenant les dommages—intéréts pour préfudice moral ou matériel (& savoir
indemnisation et dédommagement) dans certains cas donnés. Depuis 1953, la
communauté intermationale a approuvé a unanimité cette approche dans fa
“Déclaration des principes fondamentaux de justice pour les victimes du crime
et des abus de pouvoir” par laquelle elle décide “d’améliorer Vacces a la justice
ef & un irattement équitable, le dédommagement, l'indemnisasion et assistance
sociale & l'égard des victimes du crime”.

Par voie de conséquence, les imperfections institutionnelles imposées par la
Jurisprudence et par les lois actuellernent en viguewr au Nigéria devraient éire
élimindes. Le dédommagement de la victime devrait étre eniierernent garanti
selon les formes indiquées ci-dessus par un seul procés, & saveir le procés pénal.

Cette approche évitera & la victime, de méme. qu'au délingquant, le trau-
matisme d'un double procés. Elle leur épargnera & tous deux des frais
Judiciaires additionnels tout en leur donnant en méme femps opportunié -
semblable a celles fournies par Uassistance Judiciaire — d'éviter des répétitions
inutiles des procés devant le iribunal, de réduire le poids de lg jurisprudence et
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en méme lemps la congestion bien connue des tribunaux et, par voie de
conséquence, les retards dans l'administration de la justice y compris la justice
pénale.

La réparation de la victime devra étre naturellement fournie dans le cadre
global du dédommagement de la victime, ce qui implique automatiquement
servir les intéréls de la victime, ceux du délinquant ef ceux de la communauié
sur un plan équilibré,

Far voie de conséquence, les lois actuelles sur le dédommagement ou la
restitution & la victime de ce qui lui a éé volé ou awtrement gcquis @ tort
devraient éire maintenues et améliorées. Les instruments appropriés deviaient
étre mis ent place afin d'assurer & travers le procés pénal une indemnisation, un
dédommagement et une couverture des frais adéquats & la victime d’un crime
pour les lésions, les pertes out les torts subis en tant gue conséguence dit crime.
A ces fins, la procédure de la composition a Famiable ou toute autre procédure
accélérée existantes devraient étre élargles afin de couvrir virtuellermnent tous les
cas a lexception des crimes graves afin de permetire le réglement des cas par
les parties conformément aux sentiments qui prédominent dans la conmumunauté
plutde gque de les forcer a poursuwivre une justice pénale de type orthodoxe
occidental. Ces réparations devraient naturellement s'exercer dans le cadre des
tibunaux avee le pouvoir dinfliger, additivnnellement ou en substitution,
d’autres sanctions telles que: se tenir d la disposition de la justice, acquitiement
total, sursis, excuses, destruction, confiscation, déchéance de droits, fermeture
de locaux, fravaux forcés, service communautaire, famille, surveillance de la
communauté ou du voisinage, déportation, emprisonnement, liberté surveillée,
dans lordre de priorité déscendante, dans les circonstances appropriées.

Ces mesures devraient étre établies dans le cadre dune justice pénale
garantissant les droits des victimes et leur pariicipation au procés pénal en tant
que partie, les droits des accusés et la participation de I'Etat en tant que partie.
Une justice qui s'efforcera également de préserver et de matntenir la cohésion
soctale a travers le principe de la conciliation et la promotion du réglement du
fitige 4 Pamiable selon des critéres conformes aux sentiments de la société.

Note:  Le gouvernement fédéral nigérien a mis en place entretemps un
Comité National pour la Réparation des Victimes de Crimes dans I'Adminis-
tration de la Justice Pénale. L'autevur du rapport est membre de ce Comité qui
dressera sous peu un projet de législation sur cette matiére.

RESUMEN

La orientacion priblica y los lineamientos politico-criminales de la Ley Penal
y de la Administracion de la Justicia han llevado a numerosas jurisdicciones a
contemplar como dnicas paries virtuales del proceso al delincuente y al Estado,
relegandose a la victima el papel de mero testigo. Este enfoque tiende a ignorar
el hecho de gue, en un momento u olro vy en diferentes sistemas judiciales
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europeos v africanos, se ha adoptado una foreuda tripartita en la que la
victima, junto con la sociedad y el delincuente, goza de una relevante
participacion y reconocimiento durante el proceso.

En la actualidad, existen en Nigeria determinadas corvientes de opinion que
tienden a la adopcion de este modelo, por el que se deberia de procurar a lg
victima la proteccion adecuada, tanto en lo que se refiere a la restitucion de los
bienes, como los relativos a los resarcimientos personales {(indemnizaciones por
darios y perjuicios).

De manera undmime se ha orientado, en este sentido, la comunidad
interntacional, desde 1985, con la “Declaracion de los principios bdsicos de
Justicta para la reparacion de las victimas de delitos o abusos del poder”,
resolviendo mejorar “el acceso a la Justicia y a un trato justo, restitucion,
compensacion y asistencia social a las victimas del delito™.

En consecuencia, las mas recientes modificaciones institucionales impuestas
por la actual legislacion en Nigeria deberian ser revisadas. Siguiendo las pautas
mas arriba sehaladas, seria recomendable Incorporar em un fnico pro-
cedimiento las medidas defensivas acordadas a la victima.

Esta nueva ovientacion deberia eviiar el doble irauma que supone ¢l juicio
tanto para la victima como para el delincuente; evitar a ambos los gastos
adicionales de ligitacién, proporcionandoles unas oportunidades similares de
avudas legales; impedir innecesarios desdoblamientos procedimentales; v, por
ultimo, aliviar, por lo tanto, la notable acumulacion de expedientes ante los
Tribunales y el consecuente retraso en la administracion de la Justicia.

Por supuesto, la atencion hacia la viciima deberia incluirse dentro de un
marco mas amplio donde se contemplen de manera sistemdtica y ponderada
los intereses de la victima, de la sociedad v del acusado.

Asi pues, se deberian instrumentar las adecuadas reformas de la legislacion
que se ocupa en la reparacion y restitucion de bienes robados o sustraidos a la
victima, ademds de las pertinentes compensaciones de las qite deberd ser objeto
por los perjuicios, dafios y perdidas sufridas.

Guiados por este propdsito seria recomendable ampliar estos procedimienios
a todos los supuestos posibles, excepto los delitos de sangre, alentandose la
avenencia de las partes, en concordancia con la constumbre, mejor que
forzarlos a seguir ortodoxos modelos occidentales en la Administracion de la
Justicia.

Esas soluciones deberian, por supuesto, estar incluidas entre los otros
procedimientos seguidos en los Tribunales. Estos podrien a su vez sustituirlas
o adicionarlas con otras medidas de acuerdo con las circunstancias, como
podrian ser: libertad completa o condicional, exculpacién, comiso y confis-
cacion, clausuwra de locales, supervision vecinal, deporfacién u otras medidas
de vigilancia.

En la aplicacién de estos procedimientos los Tribunales deben de garantizar
los derechos de la victima y su participacion en el proceso, asi como los
derechos del acusado v los intereses del Estado. Ademds se procuraria
mantener la necesaria cohesion social a través de los principios de la
congiligcion y del acuerdo.

L
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Nota: El Gobierno Federal de Nigeria, desde la publicacion de este articulo,
ha creado un Comité Nacional de defensa de los victimas de delitos ante los
drganos de la Administracion de Justicia. El auior es miembro de dicho
Comité que pronto afrecerd legislacion sobre este tema.

{Traduccion dei inglés de Dolores Norris ¥ José R. Serrano-Piedecasas,
Universidad de Salamanca)



Criminological Lessons learned from an Amnesty

by
ERICH BUCHHOLZ
Head of the Chair for Penal Law, University of Humboldt, Berlin

On 17 July 1987 the State Council of the German Democratic Republic
took three decisions that are of utmost importance with regard to the
policies in the administration of justice:

- the complete {total} abolishment of the death penalty; (1)

- the creation of a second instance for the revision of decisions taken by
the panels of the Supreme Court in the first instance;

- a general amnesty on the occasion of the 38th anniversary of the
foundation of the GDR (celebraicd on October 7). (2)

This amnesty was the most extensive one enacted (granted) in the GDR
ever since. Apart from exceptions (such as nazi and war crimes, crimes
against humanity, espionage and homicide) it had regard to all sentences
pronounced and having become effective prior to 7 October 1987 and,
moreover, it also covered pending penal suits as far as the case and the
circumstances surrounding the case had been soived sufficiently by that
time. This was also true of punishable acts committed after 17 July 1987.
So the amnesty also was a promise of general exemption from punishment
in view of punishable offences committed after 37 July as far as it was
possible to solve these cases by 7 October 1987, in such a way that they
could be treated as cascs under the amnesty whereby the perpetrators took
an active part in solving the cases.

An important basis of this extremely far-reaching amnesty was the fact
that the development of criminality in the GDR had been rather agreeable
so that the GDR is among those Siates afflicied with the lowest crime
burden.

What is intended to be discussed here, above all, is the fact that the 1987
amnesty is an extraordinary, remarkable measure interesting from the
point of view of criminology and the policy of combatting crime, and this
is particularly evident in view of the pertinent temporary exemption from
punishment. The wording and the substantiation of the amnesty were
completely published by the media on 18 July 1987, and this is also true of
the above two other decrees of 17/7/1987. Explanatory commentaries in
the daily papers and other petiodicals drew the people’s attention to the
content and the significance of these important decisions. In contrast to
the two other decisions, the problems of the amnesty were extensively
discussed by the inhabitants, under various aspects. A large number of
perpetrators recognizing the chance offered them through the ammesty
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soon reported their crimes to the police themselves thus contributing to
solving the cases so that they could make use of the amnesty. {3) So there
is much reason to believe that the content and extent of the amnesty in
view of the temporary exemption from punishment, too, has become
known to the public. But one may be sure that particularly such persons
who might have thought of benefitting from the amnesty when committing
crimes informed themselves about it. Experts home and abroad raised
questions as to the course of this far-reaching amnesty that had been
announced so tong in advance. These were particularly questions like this:
could such temporary generat exemption from punishment happen to
resuit in an enormous (possibly only temporary) increase in the crime rate
or even cause chaos in the GDR?

The period of general exemption from punishment under the said
amnesty has clapsed long since so that it is now possible to objectively
assess this really unique, area-covering process that is interesting from the
point of view of criminology and crinte-combatting policy:

It may be stated that - in the period from 18 July to early October 1987
- the crime rate 1 the GDR was not increased, that it took its “normal”
course. There was no increase in the number of reports or notifications
from the side of the citizens, State or economic organs as to the grounds
for suspicion of punishable acts that would entail considering the institu-
tion of judicial inquiry. As aiready mentioned, there were some self-ac-
cusations — an absolutely intended result. Thus the exemption from
punishment for a stipulated period did ror entail an outbreak of crime, an
increase in the crime rate.

This circumstance bears evidence of the fact that there is no direct
correfation between punishment and criminality or punishable offences,
that committing crimes and the level or the movement (dynamism) of
criminality is not direcily dependent on the punishment, on the penalty
threatened or to be expected. We consider this as a notable practical
corroboration of our view of criminality as a social phenomenon that is
socially and particutarly materially determined under socialism as well.

This is confirmed in the circumstance that the favourable criminality
situation in the GDR above all can be put down to the fact that socialist
social conditions have been developed here, that impertant socio-
economic and socio-demographic changes have taken place here, that a
high level of social security and social justice as well as political, social, and
juridical stability has been reached - which can also be seen as a factor of
confidence in the social system and system of government and laws
effective here.

The above observation also substantiates findings of previous investiga-
tions, observations, and considerations according to which the develop-
ment of criminality is relatively independent of the policy of punishment
{practice of punishing} pursued, it corroborates that no sensible, coavinc-
ing correlation between them is discernible.

The temporary exemption from punishment, however, does not mean
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any “standstill of the administration of justice™, nof any (temporary)
suspension of criminal justice in general. On the contrary, the examining
magistrates, the public prosecutors and courts worked particularly inten-
sively in those weeks between 17 July and 7 October 1987 in order to
completely solve ali relevant cases, if possible, and - if at all possible - to
handle all pending lawsuits in such a way that final sentences could be
pronounced that were covered by the amnesty. Thus the temporary
exemption from punishment did not mean any slackening in view of
exposing commifted crimes and of solving the cases.

Furthermore, the amnesty bringing about exemption from punishment
or impunity was not combined with the repeal of the {civil law) liability for
compensation. On the contrary, there was and is good reason for the
aminesty not to encroach upon the injured persons’ justified claims (in part
well-founded on civil taw} made on the perpetrator due to his committing
the crime.

Thus the criminal prosecution, the ascertainment of the perpetrator and
- if necessary - the claims made on him to pay compensation were fully
guaranteed within the afore-mentioned period ol temporary exempiion
from punishment, too. In terms of the policy of combatting crime this
means that it is possible to attain adequate prevention of crimes even in
the case of a temporary renunciation of punishing provided that the crimes
are exposed, the cases are solved, the perpetrators are ascertained and
identified and on condition that they are deprived of benefits possibly
ensuing from the criminal act or on condition that they are held hable to
pay compensation,

We consider this to be a very clear practical corroboration of Beccaria's
realization (later repeated by Lenin) that the preventive aim and object of
the penalty is not above all its severity but that it is imperative to expose
the ¢rime (all of them, if possible). {7)

That is to say that exposing the crime (and solving the case) also means
making the culprit known to the public, bringing him to tight thus bringing
him face to face with the pubilic, with society, with his colleagues, with his
fellow-men, and that in his capacity as a perpetrator; this results in his -
fully or partly - losing his social repute, his sociai prestige, possibly his
special office or (legal) status as well. So the social “side-effects™ usually
linked with the institution of criminal proceedings also made themselves
felt, took effect in the case of the temporary exemption from punishment
and corroborate that they are suited to prevent crimes,

However it may be, the accomplished amnesty proves — particularly due
to the “normal” development of criminality in the GDR in the period of
temporary exemption from punishment - that what makes the GDR stand
out is a high degree of social and political stability and the citizens'
confidence in their State.

Therefore we cannot but agree with Roggemann {Berlin West)) who
cominented ¢n the course of the amnpesty in the GDR *.. that such
extensive exemption from punishment only seems to be possible within the
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framework of a social and legal order that has reached a satisfactory
standard of social integration and, probably in addition, a sufficient degree
of the legal entities’ readiness to participate. Otherwise a general amnesty
of such extent should result in chaos or fail because of social refusal.”(4)

What happened after the realization of the amnesty? How can the
results be assessed after more than one year?

The amnesty covered, among others, 24,621 ex-convicts and 1,753
persons released from imprisonment on remand, as well as 2,741 persons
sentenced to imprisonment who did rot have to serve their terms. (In the
case of 311 convicts sentenced to life imprisonmeant their sentences were
changed into 15 vears’ prison sentences).

Particular social expenditure was owing to the {very short period of the)
release of the persons under the amnesty and the convicts to be released
according to schedule, as well as the prisoners or remand also covered by
the amnesty, and this procedure did not only put high demands on the
gaolers. The release in the period 12 October - 10 December 1987 was
organized according to the regulations of the Law on the Reintegration
(Reiategration Law)} (5} that imposes specific tasks on the local state
authorities and the managements of the nationally-owned enterprises or
combines and makes them responsible for the real ensuring of the
reintegration of the ex-convicts. Except for those returning to their flat (or
the flat of their family) and resuming their former work or — in the case of
continued employment - returning to their former place of employment or
their former enterprise, these many thousands of ex-coavicts had to be
provided with adequate accomodation and jobs within the region to which
they were released, and that had to be done within a few weeks. This was
an enormous and often difficult task which could be accomplished in good
time only thanks to the great personal commitment of the responsible
persons and the alacrity of the work-teams. This was achieved: any
ex-convict was given an adequate habitation and job if he needed such.

Of course, the solving of the related problems was very different in the
various regions. The tasks facing the responsible persons could easily be
sofved if accomodation or jobs were needed by a few persons only as it
matnly was the case in rural areas. But where dozens ¢r even more than a
hundred ex-convicts had to be given flats and jobs - particularly so in
certain heavily inhabitated areas (big cities}, in a densely populated urban
district or urban administrative area — extraordinary efforts had to be
made to reach the set goal, and it was not possible in each case to come
to an ideal solution. But taking everything into consideration, the alloca-
tion of flats and jobs created nwo very essential material preconditions of the
successful real reintegration (resocialization) - but these were just prere-
quisites and nothing more. _

It is generally known that the realization of the actual resocialization of
ex-convicts — as a decisive condition to prevent recidivism — presupposes
many more things: social integration; active participation in the social
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process, in social life, particularly in the working process; appreciation and
acceptance from the side of the of the work-teams and the collectives in
the residential quarters; receptiveness, human affection, and under-
standing of the problems of the ex-convicts and - if necessary - social aid
and assistance. As everyone knows, this is a complex interactive process
and many a collective makes it difficult for the ex-convict to gain a
foothold there and, viceversa, many an ex-convict gives his fellow-men a
great deal of frouble so that they find it hard to place confidence in him
and believe in his serious readiness to act responsible in future. Prejudices,
bad experience, disillusions on both sides impede the social process of
reintegration that is complicated anvhow. The release of many thousands
of perpetrators within a short period adds to the complex nature of this
process. So it could not be expected that the real social reintegration of
those more than 25 thousand culprits would run smoothly in each case,
that all perpetrators covered by the amnesty would make use of the chance
offered them.

What happened after the termination of the amnesty, after 10 December
19872

As already mentioned, it did not take by surprise that quite a number of
ex-convicts became recidivists as early as a few weeks or months after their
release. Most of them were second and subsequent offenders or had been
given prison sentences because of criminal anti-social behaviour (§ 249
Penal Code). These persons are highly lacking social ties (most of them are
singles, unmartied or divoreed, some of them widowed); hardiy any one of
them is a member of a regular work-team; a good many of them were
formerly registered as criminaily endangered persons or were known as
alcoholics or psychically conspicuous persons.

In many cases their educational standard is below average and they did
rot receive any or only incomplete vocational training; very few of them
had aiready become liable to prosecution in their days of youth or had
served their time in juvenile detention homes of the youth welfare organs.
In spite of a good deal of assistance rendered by the society these people
did not succeed in getting a firm footing within a few weeks, in getting
integrated into society, in using the chance offered them through the
amnesty. Nevertheless we may state that the course of the amnesty in many
respects was more satisfactory than expected: not more than about 1/7 of
all persons covered by the amnesty incurred puaishment again within one
year, only 1/3 of the ex-convicts under the amnesty who were in prisons
became recidivists.

What is the outcome of this experience in view of the amnesty in the
GDR that was gained in a very short time and to a relatively large extent?

Particularly with regard to the circle of persons roughty outlined above,
recidivism could not be prevented or excluded, neither through pronoun-
cing a prison sentence nor through amnesty. This observation ceincides
with two significant observations made over several years:
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— Repeated incurring punishment {recidivism) occurs more than twice as
frequently after a prison sentence than after pronouncing a sentence on
probation (which is a separate type of penaity in the GDR, a poena sui
generis, cf. §33 Penal Code). (After the Social Courts’ discussing a criminal
act and after their deciding the case recidivism occurs hardly ever).

~ There has been an exceptional decrease in the crime rate in the case
of first offenders since the mid-sixties or thereabouts; at the same time the
proportion of the perpetrators with a criminal record (their share in the
total number of condemned persons) almost doubled in the said period
although the socialist Penal Code of 1968 provides for severe punishment
of second and subsequent offenders, i.e. particularly longer terms of
imprisonment, which sentences were {often) pronounced.

So, what catches the eye is the following observations: the more severe
the sanctions, particularly prison sentences, are the more second and
subsequent offences (recidivism) will occur, and the lower is the commit-
ter-oriented, specially preventive effect of the penal sanctions!

Of course, it would be wrong thinkihg if a general non-ditferentiated
effectiveness of the prison sentence shouid plainly be deduced from this.
On the contrary, the drastically different special-preventive effect of such
penal sactions as mentioned above is connected with the great differences
in the personality images of the perpetrators. Before the Social Courts
appear perpetrators who generally come up to their civil duties, are
industrious and honest, whose offence — that is irrelevant as to its
anti-soctal nature — was a non-recurring feuwx pas, is not typical of their
personality; these persons are well integrated into society; they accept the
moral-juridical disapproval of their wrongdoing and are ready and in a
position to let this be a lesson to them. They do not become recidivists.

A picture of the personality that is similar in many respects is often
typical of such perpetrators who were sentenced on probation - particu-
larly in the event that their collective goes bail for them.

But among those perpetrators sentenced to imprisonment are relatively
'many recidivists, such ones who - as described above — were not suffi-
ciently integrated into the society and often live in an anti-social way. They
are well acquainted with detention, they do a good job in prison and meet
all demands (fullfif all duties). They ofien have the feeling of being in
orderly circumstances there, being sheltered and taken care of, and in that
population (social environment) they often experience a certain degree of
recognition and, what is even more, understanding.

Out of prison, at liberty, they are often unable to shape their life
(sometimes they are not even in a position of maintaining themselves) and
to come up to their duties (particularly duties related to work and
occupation} on their own initiative; many of them soon start goldbricking,
which is also due to the abuse of alcohol, they resume their former
(anti-social} life and get into evil ways, they often have to stand trial again
after several previous convictions.

We see that the criminal law or the administration of justice cannot
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solve the problems of this conceivable population, cannot really correct
them by means of penalties, not even prison sentences. Repeated impri-
sonment rather aggravates this problematic situation through increasing
the social non-integration of these persons - the several and longer periods
of isolation in prison alone are more than enough. Even the special
measures aimed at reintegration - that are proceeding from the right idea
(desire) to render special assistance to these persons for their resocializa-
tion/reintegration — were not very successful, particularly in such cases
where forms of administrative supervision prevailed without the society,
their collectives, their neighbours and feliow-men offering the ex-convicts
sufficient real human assistance and social support for their reintegration.

The fight against this social phenomenon, criminality, is a concern of
society as a whole (art. 90, Constitution of the GDR) and therefore it can
be won only by the strength of the society, in co-operation with the public,
with the people’s receptiveness and readiness; success depends on forbear-
ance and persistence. What, therefore, is required above all is a humane
approach showing respect for the dignity and rights of the people who
incurred punishment.

FOOTNOTES

1} for this, cf: Abofiion of the Death Penalty in the German Democratic Republic in “Cahiers de
Défense Sociale™ (1988) p. 75 foll.

2) Decree of the State Councii of the German Democratic Republic on a general amnesty on
the occasion of the 38th anniversary of the foundation of the German Democratic
Republic, of 17 July 1957,

1. A general amnesty of perpetrators is enacted on the occasion of the 38th anniversary of
the foundation of the German Democratic Republic.,

The amnesty covers persons who were finally sentenced to penalties without imprisonment
or to imprisonment, prior to 7 October 1987,

The term of imprisonment of persons sentenced to life imprisonment will be reduced (o 2
15 years” sentence as far as that is possible with regard to the protection of the life and
hiealth of the citizens.

2. The general amnesty does not apply (o persons having been condemned for nazi and war
crimes, crimes against humanity, espionage, or homicide.

3. The release from prison and imprisonment on remand of the persons under the amnesty
shall commence on 12 October 1987 and be terminated by 12 December 1987, this
including the provision of jobs and the taking of further measures ajmed al reintegration
into social life.

4. The Chairman of the State Council of the German Democratic Republic shall proclaim
the amnesty and make the necessary arrangements.

The Chairman of the State Council of the German Democratic Republic - E. Honecker
The Sccretrary of the State Council of the German Democratic Republic - H. Eichler

Berlin, 17 July 1987,

Provisions of the Chairman of the State Councilt of the German Democratic Republic with
regard to the realization of the Decree of the State Council on a general amnesty on the
accasion of the 38th anniversary of the foundation of the German Democratic Republic.
1. The general anmnesty on the occasion of the 38th anniversary of the foundation of the
German Demacratic Republic is applicable to persons who were given a final prison
sentence or a final sentence without Imprisonment prior to 7 October 1987,

2. Persons sentenced to imprisonment shall be released from prison. Sentences shall not
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be executed in the event that the execution had not yet been started.

In the case of penalties without imprisonment {suspended sentence, public reprimand, and
fine as main or additional penalties} the perpetrators shall go unpunished as far as the
sentences have not yet been realized.

Other additional penalties as well as reintegration measures directed by the court shall
remain effective,

The amnesty does not touch upon claims in tort.

3. Judicia} inquiries of persons and non-finalized criminal proceedings instituted prior to 7
October 1987 shali not be proceeded with provided that there are no grounds of exclusion
that are in contrast with the intent underlying the amnesty and provided that the complete
solving of the case by the duc date of the amnesty is guaranteed.

4, The release from imprisonment and imprisonment on remand shall take place in the
peried 12 October - 12 December 1987, The release shall be prepared thoroughly. The
reintegration is to be organized on the basis of the Law on the Reintegration of 7 April
1977. The local councils have to ensure the reintegration into social life of the citizens
under the amnesty by integrating them into the process of labour on the basis of equality
of rights with special regard to their qualification, they have to ¢nsure their support in
connection with their beginning and realizing gualification measures, ensure accomodation
and the organization of social care and assistance.

5. Should persons covered by the amnesty be sentenced to imprisonment within a period
of 3 years, due to their committing a crime with malice aforethought, the scntence not
executed so far shall be realized in addition or the squashed proceedings shall be
proceeded with.

8. The Public Prosecutor General of the GDR - in co-operation with the leaders of the
central bodies of the administration of justice and security services - shall ensure the
realization of the general arnnesty and give account on this to the State Council.

Berlin, 17 July 1987
E. Honecker

3) of. Interviews granted by the GDR's Public Prosecutor General, published in “Neue Justiz”
(1988) No. 2, p. 3.

4} H. Roggemann, Straffreiheit in der DDR - num Amnestiereloss 1987 (Exemption from
Punishment in the GDR - on the 1987 amnesty). “Neue Juristische Wochenschrift™ 12
(1988) p. 27.

3}y Geserz ueber dic Wiedereingliederung der aus dem Strafvollzug entlossenen Buerger in das
gesellschaftliche Leber vom 7.4.1977 (Law on the reintegration into social life of the citizens
releascd from prison, of 7/4/1977), “Law Gazette™, No. 1f, p. 58.

RESUME

L'amnistie générale du 17 Juillet 1987 accordée en République Démocra-
tique Allemande a été liée a une suspension temporaire (du I8 juillet au 6
octobre) de la pénalisation, sans qu'aucune augmentation de la criminalité
n'elit été pour autant observée au cours de cette période. Cect confirme qu'il
nexisie pas de rapport direct entre criminalité et peine {en d’autres termes
action pénale}, gue le développment de la criminalité a un comportement
relativemnent indépendant de Uapplication des peines, enfin, que la criminalité,
en tant que phénomeéne social, est déterminée d'une manieére radicale par les
conditions sociales.

Il convient également de remarquer gu'au cours de la période de suspension
de la pénalisation, les crimes notifiés sont poursuivis légalement et qu'ils sont
découverts et constatés. Ce qui peut étre considéré cormme une confirmation du
fait que ~ comme Paffirmait Beccaria — la dénonciation des crimes et partant
lidentification des coupables est plus importante, aux fins de la prévention de
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la criminalité, que la revendication de punitions sévéres.

La conséquence de Uamnistie a été qu'en Uespace de quelquies semaines, plus
de 26.000 personnes furent libérées de leur prison ou de la détention préventive.
On essava, si nécessaire, de donner un domicile et un travatl & ces personnes,
deux conditions essentielles pour lewr véencadrement social. La chose a
comporté naturellement un effort wrés important de ln part du personnel de
Uadministration impliqué dans cette opération. Des difficultés considérables
furent soulevées notamment par les cas o il a falle, dans les zones a
population trés dense, caser un nombre élevé d'amnistiés. Il ne fawt pas perdre
de vue gue dans de nombreuses circonstances ces derniers ne furent pas
acceptés par leurs concitovens avec le méme degré d'ouverture et de bienveil-
lance, ce qui empéchait instauration d'wune intégration sociale réelle égale pour
tous les individus.

Seul un septiere, voir un ters, de toutes les personnes libérées de la
condition de privation de liberté furent constatées de nouveau passibles de
peine et ce au cours notamment des premiéres semaines ou dans les mois qui
suivirent immédiatement Uamnistie. Ce phénoméne fut principalement observé
chez les personnes qui ne réussirent pas, du fait de problémes personnels et
sociaux, a4 s'encadrer dans la société. La conséguence que nous en firons
correspond pleinement 4 d’autres constatations conformément auxquelles en
République Démocratique Allemande, une passibilité répéiée de peine aprés la
privation de Iiberté résulte deux fois plus fréquente par rapport aux cas de
sanctions sans privation de liberté et conformément auxguelles le nombre de
récidives a pratiguement doublé, bien que le droit pénal prévoie pour la récidive
des peines relativement sévéres lides dans la plupart des cas & la réclusion.

Des peines plus séveres, et notamment des peines de détention sont donc lices
bien plus fréquemment 4 une possibilité répétée de peine plnidt qu’e d’avires
SAACHONS.

Nous confirmons done qu'aux fins de la lutte contre la criminalité, ce n'est
pas la peine, voire la privation de liberté, qui revét une importance particuliére,
mals quant tout la prévention sociale de I criminaliié elle-méme.

RESUMEN

El hecho, de que la amnistia general de 1987 (de 17 de Julio), en la DDR
estuviera vinculada a una renuncia temporal (del 18 de Julio al 6 de Octubre
de 1987} a la utilizacion de la pena, sin que en ese tiempo se observara un
aumento de la criminalidad, prueba, que entre criminalidad y pena no exisien
una relacion immediata, que el desarrollo de la criminalidad discurre de forma
relativamente independiente de la aplicacion de la pena, v que la criminalidad
como fenomeno social estq determinada de forma decisiva por condiciones
sociales.

También en ese periode de flempo de la renuncia a ln pena se continué con

el procedimiento judicial sobre los hechos delictivos ya denunciados y fueron
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en ese tiempo descubiertos y aclarados, esto puede ser contemplado como
prueba de que (como ya subrayo Beccaria) el esclarecimiento de los hechos
delictivos y la indicacion del nombre del autor es mds importante para la
prevencion de la criminalidad que las sentencias con penas md severas.

Con motive de la amnistia en pocas semanas mds de 26.000 personas
abandonaron la prision, a los que en su conjunto (bajo el gran esfuerzo
personal de los trabajadores de las administraciones comunales) se les puso a
su disposicion la indispensable habitacién v puesto de trabajo, para que se
dieran las dos condiciones absolutamente esenciales para su resociglizacion.
Esto naturalmente, estaba unido a considerables dificultades alli donde en
regiones dénsamente pobladas habia que socorrer a una importante cifra de
aministiados. Tampoco prede pasarse por alto que los amnistiados no fueron
recibidos por sus conciudadanos en todos los lugares con una igual actitud, es
decir la integracion verdadera v comunicativa no se realizo para cada uno de
una forma igualmente plena.

En una nueva reincidencia incurrié sélo aproximadamente un 117 o en su
caso, solo aproximadamente 113 de los amnistiados de pena privativa de
libertad, y precisamente en particular en las primeras semanas y nieses después
de su amnistia, o en su caso, puesta en libertad de personas en las que como
consecuencia de su problematica situacion personal desde el punio de visia
social, no era posible llegar a conseguir su integracion social. La conclusion
qtie de aqui se deriba no es plenamente acorde con otros datos conocidos,
seguin los cuales la tasa de reincidencia en la DDR es mis del doble en la
privacion de libertad, que en la sanciones sin privacion de libertad vy que
ademds, el dmbito de la reincidencia en el transcurso de los aproximadamente
25 aitos casi se ha duplicado, aungue el Derecho penal en la reincidencia
prevee penas relativamente duras, en especial de privacion de libertad.

Las penas severas, en especial las de privacion de libertad, estdn por effo
mds estrechamente vinculadas a una nueva reincidencia que otras sanciones.
Eso demuestra que es significativo para la explicacion de la criminalidad no
tanto la pena o mejor la pena privativa de libertad, sino mas bien su
prevencion social.

{Traduccidn del alemdn de Ignacio Berdugo, Universidad de Salamanca)



Le contrdle indépendant et extérieur a
FAdministration pénitentiaire sur le plan national
et international des conditions de détention*

par
LUIGI DAGA

directeur du Bureaw ¢'études, recherches ¢t documentation de la Direction généraje de
I’Administration pénitentiaire, ministére de la Justice d'Italie

“Sous la République, il faus qudl v aff un magisirar, autre que
cefiid qui a Smis la sentence, avant pour idche de §assurer gue
les peines sont corvectement appliquées & P'égard des détenus”

“Personne ne voudra foire ce fravail”

Arstote — La Constitution politique des Athéniens
Livee VI~ Par. 8- 1321 b

1. Droits et intéréts des détenus

A Toccasion du récent débat international sur la “crise de la peine” et
sur la transformation du rdle du droit pénal moderne, on a précisé que la
principale fonction de I’ensemble de normes, d'institutions, de structures
qui constituent le “systéme pénal” {composé, comme I'on sait, des trois
sous-systémes: police, tribunaux, “pénitentiaire™) est d’établir des regles de
garantie en faveur du criminel.

D’un point de vue historique, 'aspect répressif de la criminalité {ainsi
que celui de la défense de la société) occupait une place prédominante. I
suffit de penser qu'a 'heure actuelle, I'un des courants Ies plus importants
en matiére pénale et criminologigue s’appelie justement “défense soclale™.

Aujourd’hui, par contre, on parle de “droit pénal mirimum” {Baratta),
de réduction du caractére opérationnel du droit pénal en faveur d’autres
systémes de contréle social moins “hard™ et plus “soft”, de réduction — 2
I'intérieur du droit pénal — de 'application des sanctions criminelles les
plus dures, telles que la prison (Ferrajoli, Pavarini).

Le droit pénal est de ptus en plus entenda comme “magna charta” du
délinquant, limite de l'arbitraire répressif de UEtat, corpus de normes
garantissant les régles du jeu et protégeant la partie la plus faible (qui est
toujours, tant duraat ie procés que pendant I'exécution de la peine, le
délinquant).

A l'heure actuelle, une grande partie du droit pénal n’a pas pour objectif
de punir, mais au contraire de fixer les limites et les modalités de la
pusition, en mettant I'accent sur "humanité de la peine et sur le fait que

¥ Rapport présenté 3 Strasbourg (18-21 avril 1989) § {a Neuvieme Conférence des Directeurs d’Adminis
trations Pénitentiaires (CDAP)Y du Comité Européen pour Jes Probiémes Crimineis (CDPC).
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la siraple affliction ne dott pas en constituer la finalité.

En réalité, I'histoire du droit pénal est faite de glissements progressifs
vers des peines plus légéres.

Du triomphe des tortures physiques (Foucault), 3 la découverte et au
succes de la prison en tant que peine spirituelle, 4 la réduction progressive
du caractere afflictif de la privation de liberté, a4 la mise en place de
mesures de traitement en milieu ouvert.

La crise méme du mythe de la rééducation, qui caractérise I’épogue
actuelle, bien qu’ayant renforcé 'aspect rétributif de la peine privative de
ta part de tous les systémes pénitentiaires modesnes, en vue de parvenir a
la réduction progressive du degré d’affliction légale inhérente 2 fa priva-
tion de liberté.

I’abandon de la philosophie de la rééducation du traitement forcé, de
tout résidu positiviste de “médicalisation” du probléme criminel et de
toute approche thérapeutique (rappelons ici les théories des quakers
américains qui inventérent le systéme phyladelphien: pour eux, le crime
était une “maladie” et la peine criminelle un “remeéde”) a constitué la base
théorique permettant de redonner au déienu sa dignité¢ d’homme, méme
s’1l est 1également privé de sa liberté,

Parce que, dans une perspective thérapeutique, le but correctionnel est
souverain, les objets sont les détenus et, en tant que tels, ils ne sont pas
sujets de droit.

Ainsi, & I'aube du péaitentiaire, pour pouvoir faire accepter I'abolition
de la torture et de la peine de mort indifférencice, il était nécessaire de
mettre en place une prison dure, indifférente & I'ordre juridique et & un
systeme de droits individuels.

Il est difficile de déterminer & quel moment précis s'est affirmée la
possibilité pour le détena d’&tre sujet de droits: a travers un fent processus, au
couss duquel se sont progressivement imposées les instances humanitaires, et
dont le point culminant se situe durant la période de I'aprés-guerre dans les
législations pénitentiaires des pays occidentaux (Daga), on reconnait certaines
positions jurtdiques subjectives aux sujets privés de la liberté:

a) en reconnaissant au détenu la subsistance de droits subjectifs exis-
tant avant {'incarcération et non expressément éliminés ou suspen-
dus par la sentence;

b) en reconnaissant au détenu en tant que tel et de par sa condition de
nouveaux droits subjectifs.

On parle souvent, improprement d’ailleurs, de “droits” des détenus.
“Droit” est un terme qui a une signification précise: lorsque je me référe
aux “droits subjectifs”, il s'agit, techniquement parlant, de positions juridi-
ques subjectives reconnues par une norme et pouvant faire I'objet de
recours en cas de violation.

A cbté des “droits subjectifs”, on trouve les “intéréts légitimes”, Tl s’agit
ici aussi de positions juridiques subjectives favorales; toutefois, elfes ne
sont protégées par le systéme que de fagon secondaire, & condition qu’un
autre intérét propre a 'administration soit protégé. Du point de vue des
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garanties, les intéréts ont eux aussi leur importance, bier qu’ils viennent
aprés les droits subjectifs.

Plus particuliérement, eu égard aux détenus (et en geénéral & toutes les
personnes ne jouwissant pas d'une liberté totale), pour pouvoir parler de
droit subjectif proprement dit, les cing conditions swivantes doivent étre
réunies (Di Gennaro, Vetere):

1) configuration, dans la loi, d’'un droit individuel,

2) condition de fait permettant 'exercice du droit;

3) prévision du droit auprés d'un organe impartial (Wittop-Koning);

4} accés libre et effectif aux moyens processuels ¢n vue de application

du point 3}

5} possibilité d’obtenir I'exécution effective de la décision de 'organe

devant lequel a été présenté le recours.

Bien entendu, 4 la reconnaissance de “droits” spécifigues des détenus
doivent s’adjoindre des “obligations” spécifiques & charge de ’administra-
tion pénitentiaire.

A une époque ou a prison est “fermée” ¢t ol le détenu a des contacts
uniquement avec administration pénitentiaire, de tcis devoirs et obliga-
tions ne peuvent qu’incomber a cette derniére,

Cependant, au cours des derniéres années, fa société s’est intércssée
toujours davantage au traitement des détenus, et la prison est de plus en
plus “ouverte”. Ainsi, les obligations et les devoirs sent répartis entre
Iadministration et d'autres sujets: communpautés territoriales, personnes
privées et groupes de volontaires, associations, ete...

Le systéme de “mise en action” de ces droits est fui aussi varié:
réclamations et recours devant le juge ordinaire, le juge administratif, les
autorités administratives, politiques, I'opinion publique elle-méme.

En effet, étant donné la situation particuliére dans laquelle il s¢ trouve,
le détenu se heurte & des limites intrinséques pouvant influer de fait sur le
respect de ses droits subjectifs fondamentaux.

Par conséquent, une organisation détaillée de son droit de recours ainsi
que de son droit d'entrer directement en confact avec les personnes
compétentes en maticre de respect des régles, est indispensable.

Cette constatation élémentaire met en évidence Pimportance du role
des inspections sur les lieux d’exéeution des peines, des systémes de
contrdle — qu'ils soient internes ou externes, de I'administration cu bien
impartiaux — dans la vie quotidienne des établissements pénitentiaires.
A ce propos, la régle pénitentiaire européenne 5, R (87)3, est exiréme-
meat claire; elle rattache respect des droits individuels des détenus et
controle par une autorité agréée mais n’appartenant pas a Padministra-
tion pénitentiaire.

L’importance des inspections est fonction du niveau d™ouverture” de
’établissemnent.

Plus celui-ci sera “ouvert”, plus la participation sociale, la collaboration
de la communauté, les contacts avec Pextérieur seront accrus, et moins la
fonction d'inspection continue sera nécessaire. Au coatraire, plus la prison
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sera fermée, plus il sera nécessaire de mettre en place un systéme
rigoureux et efficace d’inspection et de contrdle, aux fins de garantir les
droits des détenus.

2. Les différentes formes d’inspection

Il est donc évident que les inspections se rattachent au probiéme des
droits des détenus, méme si celles-ci anticipeni, et de beaucoup, la
construction juridigue des “droits” des détenus au sens technique.

Par une ordonmance en date du 16.6.1466, Bianca Maria Visconti,
Duchesse de Milan, créait la “Compagnie des protecteurs des prisonniers”,
et prescrivait la visite des prisons au moins une fois par semaine, visites
effectuées par cing protecteurs dotés de pouvoirs délibératifs.

Vers la moitié du XVIIeme siécte, Scanaroli rapporte que, outre les
“visitateurs apostoliques” (le Pape avait pris 'engagement spécifique de
“protecteur des prisonniers”), de nombreuses confraternités avaient la
charge officielle de veiiler sur le bien-&tre des prisonniers {Morichini); du
reste, Howard, qui visita les prisons du Pape, en confirma Pexcellent état
- pour {"époque — par rapport aux autres prisons européennes gu'il eut
I'occasion de visiter,

Un tribunal des visites de la prison, dont I'activité était minutieusement
réglée, fut mis en place. Tous les détenus avaient droit anx visites,

Bien entendu, les positions juridiques subjectives des détenus étaient
considérées des “privileges” et non pas des “droits” au sens moderne du
mot; méme si, dans la Rome de la moitié du XVIIéme siécle, 1a distinction
entre visite “juridique” et “religicuse”, entre activit¢ autoritaire (aux fins
de conirdle, avec des pouvoirs spécifiques et officiels) et activité d’as-
sistance religieuse simplement charitable, existait déja.

En 1850, Pie IX créa certaines “congrégations” visant 4 assurer aux détenus
un traitement “humain et charitable”. Ces congrégations avaient pour tiche
de “surveiller le traitement des détenus” et de s’assurer que “les détenus ne
soient pas maltraités par les surveillants, les gedliers, les gardiens”.

En lalie, le Réglement général des maisons de peine de 1862 prévoyait
des inspections administratives effectuées par des fonctionnaires de U'ad-
ministration. Par ailleurs, des “sociétés de patronage™ pouvaient intervenir
au moment de la libération du détenu.

Successivement au premier code pénal italien de 1889, le Réglement
pénitentiaire de 1891 créa fe “Conseil de surveillance” composé du
Procureur du Roi, du Président de la Société de patronage des détenus
libérés et du Directeur de I’établissement pénitentiaire, ainsi que les
“Commissions visiteuses” (une par établissement) composées du maire, du
Président du tribunal, du Procureur du Roi, du curé et de deux citoyens,

Les Commissions avaient la charge de “contrdler la nourriture,
I’ameublement, I'hygiéne, I'établissement, le travait”.

En 1931, la promulgation du nouveau code pénal fut accompagnée de la
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promulgation du nouwveau réglement pour les établissements pénitenti-
aires. Ce dernier confiait le contrdle de la légalité de 'exécution des peines
4 un magistrat appelé “juge d’application des peines”; celui-ci devait visiter
les prisons tous les deux mois et adresser un rapport au Ministére. Le juge
était doté de pouvoirs délibératifs et consultatifs, et les détenus pouvaient,
dans les cas prévus par le réglement, lui adresser des réclamations. Les
décisions de ce magistrat avaient force obligatoire pour administration.

Certaines compétences relevaient toujours du “Conseil de patronage”,
lequel devait encourager les contacts avec les familles.

Les membres du Conseil pouvaient visiter les prisons sans autorisation.

La réforme pénitentiaire de 1975 renforga les compétences du juge
d’anplication des peines. En outre, elle créa en ltalie les Conseils d'as-
sistance sociale et les Comités pour 'emploi des personnes assistées par le
Conseil d’assistance sociale. Ces organes furent par la suite supprimés
dans le cadre du réaménagement des compétences de I'Etat en matiére
’assistance,

Ce bref excursus de I'évolution de la législation italienne en matiére
d’organes d'inspection constitue seulement un exemple des diverses ré-
ponses données aux exigences de conirdle ed d’inspection des établisse-
ments pénitentiaires.

En cas de privation de liberté, 'inspection et le contrdle portent sur:

4) le motif de la privation de la liberté;

b) les conditions d’application de Ia peine.

Etant donné que, dans les pays occidentaux, la privation de fa liberté est
légalement fonction de lexistence: 1) d'un mandat d’arrét, 2) d'une
sentence de condamnation (soit qu’il s'agisse d'un prévenu, soit qu’il
sagisse d'un sujet condamné), le premier objet du contrdle est relatif a
'existence et a la validité juridique d'un tel titre.

Dun point de vue historique, la premiére fonction des “visitateurs
apostoliques” était justement de s’assurer que fes personnes détenues
Fétajent pour un motif valable et 1égal.

Cependant, peu & peu, cette fonction a ét€ exercée par le systéme
procédurai, toujours plus riche de possibilitiés de recours, de garanties de
la défense, de contréles croisés durant le procés. Ainsi, 3 'heure actuelle,
la vérification du titre de privation de la liberté est effectuée par ie systéme
d’inspection pénitentiaire seulement dans des cas exceptionnels. Par con-
tre, le contréle des conditions d'application de la privation de iiberté
reléve de la compétence exclusive du systéme d'inspection pénitentiaire.

Chaque systéme a ses propres formes de contrdle:

a) de ladministration: des inspecteurs appartenant A la structure
pénitentiaire {en général, de grade supérieur a celui de autorité de
I'établissement contrdié);

b) d'organes distincts et indépendants de l'administration pénitenti-
aire, qui & leur tour, peuvent étre:
b1} des organes administratifs apparicnant 4 d’autres administra-
tions {santé, travail et sécurité sociale, etc.);
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b2) des organes politiques (parlementaires, autorités institution-
relies);

b3} des organes d’Etat (ombudsman) n’appartenant pas a la juridiction;
b4) des juges, et des autorités judiciaires en-général,

Dun point de vue trés général, on peut dire que les inspections
pénitentiaires ont pour objectif principal [a vérification du caractére
fonctionnel et de lefficacité de I'adminisiration. Les droits et les intéréts
des détenus viennent au deuxiéme plan.

Tl est évident que les majeures garanties sont données par une inspec-
tion impartiale, qui peut étre articulée pour des domaines et des droits
spécifiques (santé, sécurité du travail, etc.} ou sur I'ensemble des positions
juridiques des détenus,

Bien entendu, Pefficacité des inspections est fonction de la précision des
régles 1égales relatives aux objets du contrdle {c’est-a-dire intéréts et droits
effectifs des détenus) et aux pouvoirs concrets des organes d’inspection.

De tels pouvoirs peuvent aller, tant pour les inspecteurs appartenant
I'administration que pour les inspecteurs impartiaux, de la simple prévision
a Ia possibilité d'annuier et de modifier les dispositions.

Bien entendu, dans la pratique, Pinspecteur de Vadministration a beau-
coup plus de pouvoirs que inspecteur indépendant de 'administration.

Tous les systémes prévoient des inspections nationales, a savoir effec-
tuces par des organes de U'Etat. Par contre, en ce qui concerne le contréle
par les institutions et organismes internationaux et supranationaux, la
situation est bien différente.

On a plusicurs fois souligné les lacunes de la situation internationale
actuelle: contrdles trés limités guant & Papplication des normes contenues
dans les conventions (coactives et obligatoires) et dans les recommanda-
tions (de simple valeur morale} relatives aux droits de 'homme en général
et aux “droits” des détenus en particulier. Le probiéme a été affronté lors
du dernier congrés ONU sur le traitement du criminel (Milan, 1985}, mais
sans aboutir A des résultats concrets {Rapport italien ONU 1985, p. 9.

Les lacunes se situent aux niveaux suivants: a) “mise en action” des
droits, en référence 4 un organe impartiel supranational auquel 1 est
possible de s'adresser pour la viclation d’un droit, avec la possibilité
d’obtenir un acte d’autorité i 'encontre de PEtat qui a violé ia norme; b)
systémes de contrdle impartiaux et efficaces, au niveau national, dans un
but de préveation et de constatation des violations des droits.

Au niveau mondial, la seule exception est constituée par les activités de
la Croix Rouge Internationale (dont la réglementation juridique se trouve
dans ia Convention de Genéve de 1949, v. Pictet). Cependant, ses
domaines d’activité sont restreints.

In effet, la protection de ia CICR concerne uniquement les prisonmniers des
victimes de conflits armés ou de situations de troubles ou de tensions internes.

En fait (Amar), aux termes de la Convention de Geneve de 1949 et des
protocoles additionnels de 1977, la CICR a pour mandat, en cas de conflits
armés internationaux, de visiter les prisonniers de guerre et les civils se
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trouvant dans des lieux de détention. En cas de conflits armés internes, le
CICR doit obtenir 'accord des parties au conflit pour pouvoir visiter les
prisenniers, dans la mesure ou la Convention de Geneéve ne prévoit aucune
obiigation a cet égard.

Situation de “troubles et de tensions internes” signifie “situation de
conflit ayant un certain caractére de gravité, s¢ prolongeant dans le temps,
donnant lieu & des comportements violents”, & savoir:

- arrestations en masse

- nombre élevé de personnes détenues

- probabilité de tortures, mauvais {raitements, mauvaises conditions
psychologigues et matérielles de détention

- détenus en isolement

- suspension des garanties judiciaires fondamentales,

Dans ces cas, 1a CICR s’efforce d’assurer des visites aux prisons, surtout
dans un but de prévention.

La Croix Rouge a une longue tradition et une grande expérience en
matiére de visites sur les lieux de détention, instrument essentiel pour
concourir a assurer le respect des droits des détenus.

Au niveau euaropéen

L.a Convention européenne des droits de I'homme (Convention de
sauvegarde des droits de Phomme et des libertés fondamentales) de 1950,
avec ses protocoles additionnels, prévoit un systéme de mise en “action”
des droits ed des organes de justice proprement dits (la Comunission ¢t la
Cour européenne des droits de "homme).

Par contre, il n'existe pour linstant aucun systéme d’inspections, de
visites, de contriles des prisons européennes. Seule fe récente Convention
européenne sur la torture prévoit la mise en place d’un comité spécifique
dans le cadre du systéme d’inspection indépendant des administrations
pénitentiaires,

3. “Inspections” et “droits des détenus” dans la législation
internationale. En particulier la nouvelle Convention sur la torture,

Il est assez difficile de trouver, dans la législation supranationale, des
références spécifiques aux contréles et aux inspections dans les prisons.

La raison est plut6t évidente: les Etats sont jaloux de jeur souveraineté,
en particulier en matiere de répression pénale. Et ce n’est pas un hasard
si, en droit international, 'un des derniers secteurs 4 avoir été codifié et 3
avoir fait i'objet d'accords et de pactes est justement celui du droit pénal,
et du droit pénitentiaire en particulier (Daga, Pavarini).

En d’autres termes, ie Etats sont jaloux de leurs propres prisons, instru-
ments qui, par le passé, permettaient un exercice incontrdlé du pouvoir.

Cependant, vu qu’il existe un lien évident, comme nous lavons déja
souligné, entre systéme de contrdle et d’'inspection et effectivité des droits
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des détenus, on peut légitimement se demander si une telle faiblesse — au
niveau international — du systéme duo contrdle, n'est pas liée a la faiblesse
du systéme des droits prévus, dans les normes internationales, pour les
détenus,

Il r'est donc pas inutile de parcourir brievement 'ensemble des princi-
pales normes, au niveau ONU et au niveau du Conseil de I"'Evrope (ces
deux “corpus” de régles s’appliquant a nos pays d’Europe occidentale),
afin de vérifier le caractére incisif et la portée des positions juridiques
subjectives prévues pour les sujets privés de liberté,

Au niveau mondial, tes articles 5. 9 et 11 de la Déclaration universelle
des droits de Fhomme (1948) ont trait & certaines situations juridiques
subjectives propres aux détenus: interdiction de tortures, de peines ou de
traitements cruels, inhumains ou dégradants, d'arrestations arbitraires et
présomption de non culpabilité pour les prévenus.

Il s’agit par ailleurs d'une déclaration dépourvue de valeur obligatoire.
Une simple recommandation, en quelque sorte,

Les régles minima ONU de 1955 n'ont pas plus de valeur obligatoire.
Elles ne conticnnent dailleurs aucune référemce a un systéme inter-
national d’inspection et de contrdle.

Le seul type de contrdle et d'inspection est celui effectué par les
structures des Nations Unies, et notamment par la Crime Prevention and
Criminal Justice Branch, au moyen d’enquétes périodiques sur "application
des régles minima.

Les résultats de ces enquétes sont présentés tous les cing ans lors des
congres pour la prévention du crime et fe traitement des délinquants.

Notons a ce propos que le nombre des Etats participant 4 de teltes
enquétes est toujours plus restreint.

§i le préambule du texte des régles minima de 1955 se contente d'inviter
les Etats membres & “informer tous les trois ans le Secrétaire général des
progrés réalisés en la matiére”, il s’agit toutefois d'un texte important car
certains des 94 articles de la résolution concernent le théme des réclama-
tions et des inspections (nationales).

L’art. 42 des premiéres “régles standard” adoptées par la Société des
Nations sur la base du texte préparé par ia Commission internationale
pénale et pénitentiaire (CIPP) affirmait déjd que “tout prisonnier doit
pouvoir adresser des réclamations & des autorités supérieures externes”.

Le texte actuel, qui date de 1953, affronte de fagon plus détaillée le
probléme des réclamations dans les régles 35, 36 et 38, et celui des
inspections dans la régle 55. Cette derniére disposition prévoit que des
“inspecteurs qualifiés, nommés par Pautorité compétente, doivent effec-
tuer des inspections réguliéres dans les établissements et dans les services
pénitentiaires. Iis doivent notamment s’assurer que les établissements sont
gérés conformément aux lois et réglements en vigueur, dans le respect des
objectifs des services pénitentiaires et correctionnels™.

Les Draft Principles sur le droit de tout homme a la protection contre
arrestation et la détention arbitraire vont plus foin.

1
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Toujours sous forme de recommandation, ils invitent (art. 27) les
gouvernements a prévoir des “inspecteurs” nommés par lauterité judici-
aire pour “superviser tous les lieux de garde et faire un rapport sur la
gestion et le irajtement des individus arrétés ou détenus”. Dans ce cas, les
inspections ne sont donc pas “pénitentizires” mais “judiciaires™, c'est-a-
dire gu'elles sont réalisées par une autorité externe et impartiale.

Au niveau des pactes, cest-a-dire des accords obligatoires et coactifs
pour tous les Etats qui les ratifient, on trouve le Pacte international relatif
aux droits civils et politiques (New York, 1946),

L’article 7 de cette convention rappelle l'interdiction de la torture et du
traitement cruel, inhumain ou dégradant, et interdit en outre les expérimen-
tations médicales vu scientifiques sans ke libie consentement du sujet. L'ar-
ticke 9 fixe le principe de Vinterdiction de Parresiation ou de la détention
arbitraire. L’article 10 concerne plus particulierement les détenus et fixe une
séric de regles spéciales (droit au traitement humain et au respect de la
dignité de la personne; principe de séparation des prévenus et des con-
damnés, des jeunes ¢t des adultes; finalité du régime pénitentiaire comme
traitement pour "amendement et la réinsertion sociale).

11 s"agit de droits proprement dits, clairement définis, auxquels corres-
pondent des obligations 4 la charge des pays contractants,

L'organe chargé de faire respecter I'accord est le Comité spécial des
droits de homme, qui a son siége & Genéve. Cependant, il ne dispose pas
de pouvoirs spécifiques d’intervention directe a 'égard des Etats confrac-
tants (art. 28 ss. de {a Convention).

La Convention ONU sur ia torture (Conveniion contre le torture et
autres peines ou traitements cruels, inhumains ou dégradants) {(New York,
1984) prévoit elle aussi un Comité (art. 17) qui regoit des rapports des
différents Etats (art. 19} et peut effectuer des enquétes contidentielles qui,
en accord avec les Etats membres intéressés, peuvent comporter une visite
(art 20.3) sur le territoire national. Toutefois, s’il est possible d’effectuer
des visites, Pexamen de la Convention ne fait pas ressortir de pouvoirs
spécifiques d'intervention et de contrdie.

Au niveau européen, la Convention européenne des droits de 'homme
{Convention de sauvegarde des droits de 'homme et des libertés fon-
damentales) (Rome, 1950) est beaucoup plus riche et satisfaisante eu
égard 4 une protection effective des droits des citoyens — méme détenus
a travers 'application des droits par la Commission et la Cour européenne
des droits de 'homme, & la condition que cette juridiction soit acceptée
par les Etats membres du Conseil de I’Europe.

Un tiers environ des recours examinés par les organes de justice
européens concerne les détenus (Reynaud), qui ne sont pas exclus de ia
jouissance des droits prévus par la Convention de par le principe de non
discrimination de I'article 14.

En 1962, la Commission européenne des droits de 'homme (requéte n.
1270/61, annuaire 5, p. 126) sanctionnait que, méme si un appelant est
détenu pour une condamnation infligée pour des crimes liés & la violation
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des droits les plus élémentaires de la personne, cetie circonstance ne le
prive pas de la garantie des dreits et des libertés définis dans ia Conven-
tion (application du principe d’universalité).

Parmi les droits fondamentaux, reconnus et garantis par le Pacte de
Rome, certains concernent tous les citoyens en général, d’autres se
réferent plus spécialement a la situation des sujets privés de la fiberté: il
s’agit de I'interdiction de la torture et d’autres traitements inhumains ou
dégradants (art.3), de 'interdiction de travaux forcés (art.4), de la garantie
relative & la privation de la liberté (art.5), du droit & un procés juste et
équitable {art.6); P'art. 13 dispose en outre gue toute personne dont les
droits et ies tibertés — reconnus par la Convention —~ ont été violés, peut
présenter un recours effectif devant une instance nationale, mémc si la
violation a été commise par des personnes agissant dans U'exercice de leurs
fonctions officielles.

La Convention sur le transférement des personnes condamnées
(Strasbourg, 1983) concerne elle aussi directement les détenus: cependant
doivent consentir au transférement et ne sont pas fenus de motiver un
éventuel refus.

La récente Convention contre la torture (déja citée) met en oguvre un
systtme de prévention fondé sur les visites effectuées par le Comité
spécial, plutdt gue d’affronter le probléme de la protection des droits en
forme de garantie répressive des abus.

Il est évident que le Comité aura pour tiche principaie la visite des
prisons, licux dans lesquels, en théorie, il est plus facile que sc créent les
prémisses de viofation de la Convention. H s'ensuivra de nombreuses
possibilités de collaboration avec les administrations pénitentiaires des
Etats membres, de nombreux problémes d'organisation, une foule de
décisions a prendre, afin de rendre efficace l'action du Comité qui doit
appuyer toute son oeuvre sur une confiance réciprogue avec les institu-
tions, objet de la visite.

4, Suite, Les régles pénitentiaires européennes

Les régles pénitentiaires européennes {R{87}%), version européenne
révisée des regles minima pour le traitement des détenus, ont le méme
statut juridique que Jes précédentes. Il $’agit toujours d'une recommanda-
ticn dépourvue de valeur coactive i 'égard des différents pays.

Par conséquent, les régles ne créent pas directement de droits subjectifs
parfaits & Iégard des détenus, ni ne prévoient formeliement une quel-
conque procédure de recours ¢n cas de violation.

L'examen périodique de leur mise en oeuvre n'est méme plus prévu
automatiquement, a travers une enguéte périodique. Celle-ci est désormais
décidée par le Comité de coopération pénitentiaire et approuvée par le
CDPC.

D’un point de vue juridique, les régles ont donc la valeur que chaque
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systtme leur attribue, a travers le “rappel” des dispositions dans la
{égislation nationale.

C’est pour cette raison qu’il est inexact de dire gue les régles concernent
uniquement les administrations pénitentiaires: celles~ci visent en premier
ieu les gouvernements, en leur demandant d'émettre des normes ana-
fogues de droit interne,

Comme il ressort de Pexamen des répoases au guestionnaire, dans certains
pays, les reégles “sont en vigueur”, dans la mesure ou les inspections et les
contrdles constatent Pobservance des régles européennes (Neale).

Bien entendu, cela est toujours vrai guand ies régles sont “englobées”
dans les législations nationales.

Leurs dispositions peuvent alors devenir “droits”, & condition bien
entendu qu'elles puissent étre mises en oeuvre et que soient prévus les
remédes nécessaires (garanties de controle, possibilités de recours, etc.).

Cependant, étant donné que les régles contiennent des dispositions
fondamentales et secondaires, des régles de conduite pour les gou-
veraements 4 I'égard des détenus et du personnel pénitentiaire, des
dispositions techniques et de pure opportunité, etc., on peui se
demander quelles positions juridigues subjectives contenues dans les
régles doivent étre considérées, “in auce”, des droits parfaits, et
lesquelles de simples intéréts.

En d’autres termes, §il était possible de transformer les régles
européennes en un accord obligatoire, & quels “droits” des détenus
devraient correspondre des “obligations” précises et coactives pour les
administrations?

Si Pon examine les dispositions contenues dans les régles, on trouve soeit
fe présent (doit} et le futur {devra), soit le conditionnel (devrait) (abstrac-
tion faite des différences entre les textes anglais et francais, conséquence
probable de dyscrasie dans les traductions, ex. Reg. 78, 90 et 100).

Il est évident que Vutilisation du présent {ou du futur) renforce indubi-
tablement la disposition, tandis que le conditionnel (parfois accompagné
des célébres mots “dans la mesure du possible™) I'affaibit,

En effet, il est significatif que le travail de mise & jour, terminé c¢n
1987, ait maintes fois remplacé le conditionnel par le présent (ou le
futur).

Dans cette optique, sauf errcurs et omissions, les droits parfaits (pour
les détenus, mais aussi pour le personnel pénitentiaire) seraient constitués
par ceux prévus dans les régles 1-6 {principes fondamentaux, dont fes
regles 4 et 3, qui concernent les inspections), 7 4 12, 15 4 28 (non compris
la 28.1 lére partie), 29 § 43, 44,2, 46 4 34,551 et 2,560 263,674 69,71 4
75, 76.1 et 2, 77, 82, 83, 85, 86, 89.2, 90, 99, 100.3.

Par contre, les principes contenus dans les régles 13, 14, 28.1 iére partie,
44.1, 553 et 554, 06, 70, 76.3, 78 a 81, 84, 87, 88, 89.1 et 3, 100.1, 100.2 et
1004, constitueraient seulement des intéréis particllement protégés.

Tout cela en référence au texte anglais, qui est la versionr originale des
régles.
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Sur la base des régles ainsi divisées, on peut faire I'observation suivante:
la différence d'utilisation du verbe semble dériver davantage de la diffi-
culté pratique de réalisation du principe contenu dans la norme ou
d’autres considérations d’opportunité faites par les rédacteurs des régles
européennes, que de 'importance du contenu des droits, Par conséquent,
il est impossible de prétendre de reclassifier les droits des détenus sur la
base d’une simple lecture “grammaticale” des régles.

5, Les résultats du questionnaire

poussé & demander une contribution & toutes les administrations
européennes, grice au questionnaire gue vous trouverez ci-joint, selon
d’aillenrs une tradition bien établie, A I'occasion des rapports préparés en
vug des Conférences des directeurs d’administration pénitentiaire.

Le guestionnaire nous a fourni des informations importantes, en par-
ticulier quant au niveau d’application de certaines des régles pénitentiatres
européennes (régles concernant la réclamation sous envetoppe fermée (R.
42.3) et régles 4 et 5 relatives aux inspections pénitentiaires et aux
inspections impartiales, respectivement).

La question concernani "éventuelie tiche, pour les inspecteurs, d’appré-
cier 'application des régles pénitentiaires europécanes, avait pour but la
vérification de Papplication de la disposition spécifique contenue dans la
derniere partie de la régle n.4 (nouvelle disposition contenue dans la R.
§7.3).

Les réponses au questionnaire constituent donc une anticipation
partielle de I'enquéte sur Fapplication des régles européennes que le
PC-R-CP est sur le point de lancer. Cependant, étant donné que les
nouvelles régles de 1987 correspondent (abstraction faite de certaines
modifications telles que la derniére partie de la régle 4) aux régles de
1973 - lesquelles ont fait I'objet d'une enquéte en 1983 (4=156.1;
5=356.2; 42.3=36.3) - 'analyse compaiée des réponses fournies par les
pays européens, en 1983 et aujourd’hui, est extrémement intéressante,
parfois méme €tonnante.

Aingi, en ce qui concerne le droit du détenu d’adresser des réclamations
sous enveloppe fermée: en 1983 {(PC-R-CP}, sculs deux pays affirmaient ne
pas pouvoir appliquer a la lettre cette régle; par contre, dans le présent
questionnaire (auquel, par ailleurs, seuls dix-neuf pays ont répondu), les
pays soat au noembre de guatre.

Par ailleurs, sur la base du présent questionnaire, trois pays n'effectuent
pas d’inspections pénitentiaires réguliéres (en 1983, ils étaient aussi au
nombre de trots, mais il ne s'agissait pas des mémes) et dans huit pays, les
inspections par des organes indépendants de administration ne sont pas
effectudes (en 1983, i y en avait seulement un).

Les différences dans les réponses peuvent dériver d’une évolution de la
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situation ou, plus probablement, des difficultés et des incertitudes causées
par les questionnaires trop longs.

Je tiens en tous cas & remercier ies administrations pénitentiaires pour
avoir fourni toute une série d'indications détaillées et précises, sans
lesquelles je n’aurais pu faire ce rapport.

Vu le caractére exhaustif des données recues, je me permettrai de citer,
a I'oceasion de ia présentation des résuitats et lorsque cela sera nécessaire,
les différents pays.

Je vous prie dés a présent de bien vouloir m’excuser pour les incompré-
hensions et les méprises provoquées par mes errewrs, dont je suis bien
entendu le seul responsable.

Question 1: réclamation sous enveloppe fermée

Tous les pays accordent ¢e droit au détenu, 4 Pexception de I'Irlande, de
Malte, du Royaume-Uni et de I'Irlande du nord.

Aun niveau national, les autorités compétentes en la matiére sont
variées (organes politiques, parlementaires, commissions de patronage,
autorités locales). Ceriains pays font aussi référence & des autorités
supranationales, comme fa Commission européenne des droits de
Fhomme (Autriche, Belgique, Danemark, République fédérate d'Al-
lemagne, Portugal). Bien entendu, cela ne signifie pas que les autres pays
excluent une telie possibilité.

Question 2: aatorités pouvant visiter sans préavis les prisons

Elies vont des seules autorités pénitentiaires (Chypre, Islande) & une
longue liste d'autorités diverses telles que fes membres du Parlement
{Autriche, Belgique, Danemark, République fédérale d’Allemagne, Italie,
Luxembourg), les “boards of visitors” et les “visiting  committees”
(Autriche, République fédérale d’Aliemagne, Islande, Malte, Pays-Bas,
Norvége, Suede, Royaume-Uni, Irlande du nord), les autorités judiciaires,
I'ombudsman {Danemark, Pays-Bas, Portugal, Espagne, Suéde), les profes-
seurs de dreit pénal (Portugal), les évégues (Italie, Rovaume-Uni et
Iriande du nord) et bien d'autres figures représentant te pouvoir central et
local.

Question 3: inspections pénitentiaiyes

Elles sont opérationnelles dans tous fes pays, saut & Chypre, en Norvége
(qui est en train de mettre en place un “inspection service™) et au
Royaume-Uni (qui exerce une telle activité a travers un inspecteur indé-
pendant de I'administration pénitentiaire}.

En général, la fréquence des inspections est annuelle (tous les six mois
en République fédérale d’Allemagne, tous les ¢ing ans €n moyenne au
Royaume-Uni et tous les dix ans en Irlande du nord). Dans onze pays, les
inspections concernent ['application des régles européennes; certains
d’entre eux précisent que la raison en est fa chute des régles dans les
législations nationales (République fédérale d’Allemagne, Italie, Pays-Bas,
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Suede). Les pouvoirs des inspecteurs sont trés variables: des pouvoirs de
décision {Autriche, Belgique, Islande, Irlande, Italie, Luxembourg,
Espagne, Suéde, Suisse), aux réunions opérationnelles avec le staff {Ré-
publique fédérale d’Allernagne, Portugal), aux rapports adressés a adminis-
tration {Gréce, Royaume-Uri, Irlande du nord),

Question 4: inspections effectuées par des inspecteurs impartiaux n’appar-
tepant pas a 'administraion pénitentiaire

Onze pays prévoient de telles inspections. Certains d’entre eux citent i¢s
inspections effectuées par des organes financiers (Gréce, Italie} qui,
d’ailleurs, n'ont pas trait aux droits des détenus ou aux conditions de
détention; d’autres, par Fombudsman ou les commissions politiques locales
(Belgique, Danemark, Espagne, Suéde, Suisse); par Ia Croix Rouge (Ir-
lande du nord), 'Advisory Council {Républigue fédérale d’Allemagne) et
des autorités en matiére de travail (Norvége, Suéde).

Seuls trois pays précisent que les régles pénitentiaires européennes sont
4 la base des inspections (Norvége, Espagne et Irlande du nord).

En général, ces autorités d'inspection n’ent pas de pouvoirs décisionnels,
mais se contentent de signajer, de rapporter, d'émettre des suggestions et des
propositions {exception faite des inspecteurs en matiére de travail qui peuvent
intenter des actions ou arréter les travaux dangereux). Au Royaume-Uni,
Pinspecteur peut adresser des recommandations au Home Office ou, le cas
échéant, entamer une “remedial action”. La fréquence des visites est variable
{40 fois par an environ au Royaume-Uni).

Question 5: inspections effectuées par Pautorité judiciaire

Eltes sont prévues on Belgique, en Gréce, en Iriande, en Italie, au
Luxembourg (de fait), aux Pays-Bas, en Norvége (de fait et, en tous cas, le
“board of supervisors” est présidé par un juge), au Portugal, en Espagne,
en Suisse (dans certains cantons et pour les prisons judiciaires), au
Royaume-Uni et en Irlande du nord (de fait).

L’Ttalie (o une telle figure a été instituée en 1930, comme nous I'avons
précisé au paragraphe 2), I'Espagne et le Portugal sont dotés d'un juge qui
a pour fonction spécifique de visiter les prisons, de contréler la 1égalité des
peines et de protéger et garantir fes droits des détenus, “Giudice di
sorveglianza” (Italie), “Juez de vigilancia” (Espagne), “Juge d’application
des peines” (Portugal).

En Gréce, en Italie et en Espagne, les régies européennes font aussi
Pobjet du controle de 'autorité judiciaire.

Dans certains cas, autorité judiciaire a des pouvoirs directs sur 'admi-
nistration {qui peuvent ailer jusqu’'a la possibilité d’annuler les actes)
(République fédérale d’Allernagne, Italie, Espagne). Dans d’autres cas,
comme au Portugal, l'autorité judiciaire peut donner des indications a la
Direction et, en cas de désaccord, c'est le Conseil technigue de 1'établisse-
ment qui décide. Dans d’autres cas enfin, elle peut seulement exposer la
situation {Gréce, Pays-Bas).
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Question 6: inspections effectuées par Pautorité sanitaire indépendante de
I’adminisération

La question a ét€ posée en raison de Pimportance du droit des détenus
a la santé.

Dans sept pays, la législation assure la possibilité, aux autorités sani-
taires indépendantes de ['administration, d’effectuer des inspections
(Danemark, République fédérale d'Allemagne, Italie, Norvége, Suéde,
Royaume-Uni et Irlande du nord).

En Suisse, la médecine pénitentiaire reléve exclusivement d’autorités
sanitaires indépendantes de administration pénitentiaire. Les systémes
qui offrent le plus de garantics semblent toutefois &tre ceux du Royaume-
Uni {inspections tous les 3/5 ans et recommandations au Home Office) et
de I'Italie (inspections deux fois par an et rapports au Ministére, au juge
d’application des peines et 4 Pautorité sanitaire régionale).

Voicl donc, brigvement parcourus, les points essentiels des réponses au
questionitaire. On ne peut en tirer que quelques conclusions provisoires,
compte tenu de fa complexité du probléme.

Certes, il est assez désolant de constater que de nombreux pays
européens r'appliquent pas la régle pénitentiaire 5, et qu'une figure
juridictionnelie, aux fins de la protection des droits des détenus liés aux
conditions de détention, n’est que rarement prévue.

If faut certes tenir compte du fait que la figure du juge en tant que
sarant des droits n'a pas la méme tradition et la méme force dans tous les
systémes européens; et que, de fait, la garantie peut étre absolue méme si
elle est confi€e & un organe non pas juridictionnel, mais administratif. 1§
reste cependant le fait que certaines régles pénitentiaires ne soni pas
appliquées dans les pays du Conseil de 'Europe.

6. Le rile du Comité de coopération pénitentiaire

Depuis sa création, e Comité de coopération pénitentiaire a pour tiche
de veiller sur 'application des régles curopéennces qu'il a révisées, comme
l'on sait, dans le texte de 1987.

Sa contribution & lappiication des régles ne se limite certes pas aux
enguétes périodiques précitées. On peut dire que l'activité du Comité — de
la préparation de la Conférence biennale des directeurs d’administration
pénitentiaire, 4 la publication du Bulletin d'information pénitentiaire, a
Pactivité au service des différentes administrations par Porganisation de
séminaires, de séjours d’étude et d’échanges d’expérience, etc. — a powr
objectif la collaboration avec les diverses administrations pénitentiaires,
afin de mettre en place des systémes toujours plus modernes, plus efficaces
et respectuenx des droits de homme.

Par ailleurs, il est indéniable que, sur le plan de la vérification de
I'application des régles (qui est une partie importante de son mandat), le
Comité suit les schémas classiques typiques des organisations bureaucra-
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tiques supranationales — en travaillant “par correspondance” — et n'a
jamais mis en place un systéme de visites dans les prisons des différents
pays.

Ii serait nécessaire d’ouvrir un débat sur ce probléeme, 4 savoir sur la
question de la collaboration et de I'assistance aux diverses administrations qui
fe désirent ou qui, en tous cas, acceptent de telles prises de contact directes.

Avancer I'hypothése, par exemple, que tes réunions du Comité puissent
se tenir dans les différents pays européens, avec des visites dans les
prisons, pourrait contribuer a articuler de manicre plus fonctionnelle
I"assistance technique que, jusqu’a présent, certains spécialistes ont fourni
aux pays qui er oat fait la demande,

Dans ce cas spécifique, il ne serait certainement pas nécessaire de
modifier te mandat du PC-R-CP.

Par ailleurs, it faudra aborder le plus vite possible le probléme des taches
requises aux différentes administrations pénitentiaires, eu égard aux visites
dans les prisons, par la nouvelle Convention européenne contre la torture.

Une série de problemes — tels que I'élection des membres du Comité, le
choix, la qualification, la provenance et lactivité des administrations
pénitentiaires — pourraient nécessiter une contribution théorique ou pra-
tique du Comité de coopération pénitentiaire qui se présente, de par sa
nature et sa vocation, comme lintermédiaire entre les diverses instances
supranationales et les responsables des administrations pénitentiaires
européennes.

7. Pour une “magna charta” des droits de détenus

Parmi les résolutions adoptées au Congrés ONU de Milan, en 1985, une
conceraait les “droits” des détenus (Rés. 17, A/Conf.121/22/Rev. 1, vers. fr,,
p.88) et invitait I'Assembiée générale & “élaborer, le plus tot possible, un
projet de principes pour la protection de toutes les personnes soumises &
une quelcongue forme de détention ou d’emprisonnement”.

Cette invitation met en évidence les lacunes de la protection des détenus
au niveau international. En ce qui concerne 'Europe, nous pouvons
énoncer certaines données de fait ainsi que certaines propositions pour
Favenir.

Les régles eurcpéennes concernent seulement les conditions de détention.

Non pas les droits “préexistants” et “naturels” des hommes privés de
leur liberté, mais seulement les positions juridiques {non pas “droits”, car
les régles, comme {'on sait, n'ont pas force obligatoire} qui dérivent de
Pétat de détention. Elles ne permettent donc pas de réunir ’ensemble des
positions juridiques favorables du détenu.

En ¢e qui concerne les principes de la Convention européenne des
droits de 'homme, les régles ne peuvent pas faire 1'objet de recours devant
la Commission européenne.

Comme ['a soufigné & maintes reprises la Commission, la violation des
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régles ne constitue pas ipso facto un traitement inhumain ou dégradant ou
une autre violation de la Convention.

On a fait observer, a juste titre, que les régles européennes sont “un
instrument d’application complet, au monde pénitentiaire, des grands
principes contenus dans la Convention™ {Reynaud}.

Cela est exact, mais il sagii d’'une aspiration idé€ale, dépourvue de
fondement juridique, En réalité, seules les normes de la Convention
peuvent éire mises en oeuvre,

11 serait alors né€cessaire que les principes de la Convention soient pris
sur ta base d’un texte législatif international, C’est-a-dire d'un accord ad
hoc décrivant les droits des détenus — tant les droits fondamentaux et
inatiénables prévus par la Convention européenne que les droits liés aux
conditions de détention, simplement énumérés par les régles pénitentiaires
mais pas juridiquement protégés.

Une tefle réalisation, qui pourrait constituer un protocole additionnel au
Traité de Rome, compléterait Poeuvre entamée par le Conseil de 'Europe
en 1950,

Nul n’ignore qu’a 'époque, une telle éventualité fut considérée inutile
et inopportune.

Le travail de préparation du texte pourrait tenir compte de 1'évolution
tant de la siteation pénitentiaire européenne que de la jurisprudence de la
Commission e de la Cour des droits de 'homme. I serait ainsi possible de
clarifier la poriée des droits fondamentaux (politiques, civils, de vote,
fiberté d'expression, d’association, etc.) que conscrvent les détenus et qui
ressortent, mais de fagon trés ambigiie, des législations nationales et de la
jurisprudence des organes curopéens de garantie, outre les droits “liés a la
détention”.

Un tel travail sera tong et difficile, et pourrait &étre confié au Comité de
coopération pénitentiaire ou & un Comité d’experts ad hoc. La premiére
étape pourrait consister en un examen de tous les droits des détenus
effectivement reconnus et protégés par les différents systémes européens,
afin d'identifier un patrimoine commun sur lequel construire les principes
de la nouvelle Convention.

Une telle “charte des droits des détenus” clarifierait — dans 'intérét des
administrations et du staff — une série de situations souvent mal réglées et
donc sources de tension, et parfois de discriminations, au sein d'un méme
pays {Bernheim}, en raison de l'existence de réglementations centrales et
focales différentes.

H serait ainsi possible, a 'épogue de I'acceptation universelie de l'ef-
fondrement de la mythologie du traitement rééducatif, de redéfinir avec
précision la position juridique des détenus, leurs droits et leurs devoirs,
ainsi que les obligations et les responsabilités des administrations. Pour
que le droit du détenu soit non pas la négation et la limite du droit du
gardien, mais la raison et le but du devoir de ce dernier.
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SUMMARY

The Reporr presented to the IXth Conference of Heads of Prison Adminis-
tration, held at Strasbouwrg, puts forward a number of solutions at a national
and international level to the problem of effective control of prison conditions
in various European countries, pursuant to European prison regulations, by
inspectors not attached 1o the prison administration. The concept of the
prisoner’s “subjective nghts”, as opposed merely to his “inferests”, wus re-ex-
amined, drawing attention to the unsatisfactory situation in Europe so far as
concerns the recognition of concrete rights possessed by prison inmates. Afier a
brief historical review of the development of control systemns over prison
conditions, reference was made to the current system of prison visits by the Red
Cross and to the new European Convention on the prevention of torture, Then,
the responses fo a questionnaire addressed by the Council of Europe to the
various European Prison Authorities were examined, so focusing on the present
situation of independent and impartial controls.

The importance of legal safeguards over the execution of sentences, and the
intervention of the court (which by definition is an impartial and independent
authority) in ensuring that the sentence is lawfully carried our and that the
prisoner's vights are respected, was confirmed.

Finally, in view of decided cases in the Cowrt of Human Rights ar Strasbourg
and the limited instrumenis for protecting the rights of prison inmmates which
exist under European Conventions, the view was expressed that a “Magna
Charta” of the prisoner's subjective rights might be drawn up, for upproval as
a supplementary Protocol to the Treaty of Rome.
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RESUMEN

En el Informe, presentado en la IX Conferencia de Directores de Adminis-
tracion Penitenctariu celebrada en Estrasburgo, se ofrecieron diferentes
soluciones, a nivel nacional y iternacional en el problema del control efectivo
a la Administracion Penitenciuria respecto de las condiciones de detencion en
varios paises etiropeos por parte de autoridades independientes, come se preve
por las normas penitenciarias evropeas. Se recotioce el conceplto juridico de
“derecho subjetivo™ del detenido v el de de mero “interds”, sefialando la
insatisfuctoria situacion en Euwropa en el dmbito del reconocimiento de
verdaderos y aténticos derechos relativos a los detenidos. Después de un breve
gxcursus histirico, relative a la evolucion de los sisiernas de control sobre las
condiciones de detencion, se recuerda el vigente sisterna de visita de los lugares
de detencion por parte de la Cruz Roja y la nueva Convencion Europea sobre
la prevencion de la tortura. A continuacion, se analizan las respuestas a un
cuestionario enviado por el Consejo de Europa a las diversas Administraciones
Europeas, haclendo, de este modo, el balance de la actual simeacion de los
controles objetivos e imparciales.

Se hace incapié en la importancia de la garartia jurisdiccional en la ejecucion
de la pena y de la intervencion del juez, como autoridad, imparcial e independiente
por definicién, « la hora de garantizar, de un modo efectivo, la legalidad de la
ejecucion de la pena y la efectividad de los derechos de los detenidos.

Finalmente, considerando lo actual jurispridencia del Tribunal de Derechos
Humanos de Estrasburgo, v ¢l caracter imitado de los instrumentos con-
vencionales europeos en el compo de los derechos de los detenidos, se
considera conveniente la preparacién de una “Magna Charta” de derechos
subjetivos de los detenidos para que se apriebe como Protocolo adicional del
Tratado de Roma.

(Traduccién del italiano de Fernando Pérez Alvarez, Universidad de
Salamanca)



On Finnish and Scandinavian Criminal Policy

by
RAIMO LAHTI
Professor L.L.D. M. Pol. Sc., University of Helsinki

I. Some General Features of Criminal Policy in Finland and Scandinavia

1. Finland, along with the other Nordic (i.e. Scandinavian) countries is one
of the so-calied civil law countries. These countries (Denmark, Finland,
Iceland, Norway and Sweden), with populations totalling approximately 23
milfion {with 5,0 millioa inhabitants in Fintand), have much in cemmon.
They are advanced, industrialized welfare states.(1) Indeed, econoniic,
social and cultural development has been very much the same throughout
this region. There has long been intensive co-operation in legal and
political matters between the Nordic countries,

A more detailed examination of the facts would of course reveal
differences, part of which is understandable in the light of divergent
historical developments in each country. One example will serve to
iltustrate. It is true that relatively strict legalism is typical of alf the
Scandinavian criminal justice systems: legal predictability is based on
written law {as in other civil iaw countries), and the balance of power
between the legistator and the criminal justice agencies gives the agencies
in Scandinavia less power than in many other countries. However, the
Finns have been perticularly inhibited in extending the discretionary
powers of criminal justice ageacies - especially those of the police and the
public prosecutor,

This salient feature cannot be understcod without some knowledge of
Finnish political history. Although the Russian Czar had promised to
uphoid Finland’s coastitution and laws inherited from the period of
Swedish hegemony, the constitutional status of Fintand was often at issue
around the turm of the last century; Finland was united with the Russian
Empire as an autonomous Grand Duchy from 1809 to 1917, and the Finns
were waging a battle for justice against attempts at “Russification™.

Thus, for a long time, the principles of the rule of law (fegal security)
and the consistency of judicial praxis or, more generally, the equality of
citizens, have been conspicuously emphasized in Finland. These values
were very clearly reflected in the Finnish Penal Code in its original form
from 1889 on. This code was draftzd following the patterns of the Swedish
Penal Code of 1864 (replaced by a new code in 1962) and the German
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Penal Code of 15871, and it was thoroughly permeated by the spirit and
principles of the so-called classical school of penal law wherein punish-
ment was prinarily regarded as just desert or retribution for the offence
committed. Any thought of reformation was subordinated to this.(2)

2. The development in the laws of the Nordic countries in recent decades
has been marked by an increasing similarity in approaches to ¢rime control
policy and, through a series of legislative amendments, by a consegquent
harmonization of penal legislation. Scandinavian co-operation in legal and
criminal policy has become both more extensive and active since the 196(s,
The 1962 co-operation agreement includes a special article on criminal
policy with which the signatories agreed to strive to bring into harmony
their legal provisions for offences and for penal sanctions.

In 1960, the Scandinavian Criminal Law Committee, a permanent body
of civil servants, was established. The committee was given the task of
drafting proposals designed to further the harmonization of criminal
legislation by the respective Ministries of Justice. Since then this com-
mittee has ocutlined a common approach, among other things, to provistons
on parole, alternatives to imprisonment and to the meting out of punish-
ment.

The harmonization of approaches in criminal policy has been most
evident in the work done on reforming the systems of penal sanctions. In
most of the Nordic countries, such major reforms have been in progress
since the 1970s. In preparing these reforms, there have been discussions on
the principles involved in reforms of criminal law and crime control policy
in modern welfare states. The discussions arose in particular on the basis
of certain official reports appearing at the end of the 1970s in Fintand,
Sweden, Norway and Denmark.(3) During the present decade, both
Finfand and Norway have been carrying out total reforms of their respec-
tive criminal codes and the initial proposals have already been pub-
lished.(4)

I1. Ideological Frends in Finnish and Seandiravian Criminal Pelicy

1. The following movements or tendencies can, according to my mind, be
discerned in Finnish criminal policy since the 1960s:

a} criticism of so-called treatment ideology (c. the 1960s);

&) emphasis on cost-benefit thinking (c. the beginning of the 1970s);

¢) so-called neo-classicism in ¢riminal law (c. the end of the 1970s and
the beginning of the 1980s);

d) pragmatic reform work by utilizing modified ideas of the above-men-
tioned movements (the 1980s).

I will characterize these movements in sections 2 - 4 following and then
present my version of the current tendency.(5) At the very outset there is
a need to emphasize that the movements cannot be clearly separated from
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each other, and that the earlier movements influence those that follow.

2. Coercive treatment of the individual, regardiess of whether its goals
involved criminal justice, social welfare or health care, became the subject
of critical attention in the Nordic countries from the 1960s on. Among the
questions taken up in this Scandinavian discussion were the notions of
offence and iilness, the reality of alcoholissn treatment and the actual
effects of various forms of deprivation of liberty.

1 will not go into the details of the arguments against the treatment
ideology, because they are generally known. In that critical discussion it
was argued, inter alia, that:

- coercive treatment in an institution did not cause the individual less
suffering when this sanction was called treatment than when it was termed
punishment (furthermore, in the former case less attention was paid to the
fegal safeguards of the individual than when it was a question of punish-
ment);

- the fact that the length of treatment was not determined in advance
(but imposed for an indefinite period in accordance with the “needs” of
the person) was in itself in conflict with such basic legal principles as
cuipability and proportionality or, on a more general jevel, the principles
of fairness and predictability;

- even though research had been increasingly carried out on the special
preventive effects of different methods of treatment, no methods had been
found which would generally have an undisputedly positive effect on the
rate of recidivism in the individual.

Among the most important results of the criticism during the 1970s were
legislative reforms in Scandinavia which either abolished the special sanc-
tions which were imposed for an indefinite period or at least clearly
limited their scope of application. In any case, these sanctions were, in the
Nordic countries as everywhere in the Western countries, méroduced in
the spirit of the predominanat treatment-oriented ideology of the first half
of this century.

Nevertheless, the model for the individualization of sanctions was
primarily applied to special categories of offenders (as to mentally dis-
ordered and/or dangerous offenders). In the Nordic countries, the most
common penal sanction used by the courts has traditionally been the
impaosition of a fine (both Finland and Sweden make extensive use of the
so-called day-fine system). Furthermore, the sentences of imprisonment
imposed in these countrics are, by international standards, short: except
for e.g. sericus violent crime, such seatences are usually no longer than a
few months,

It should also be noted that the influence of the treatment ideclogy
differed from one Scandinavian country to amother, This influence was
particularly profound in Denmark and Sweden but relatively weak in
Finland. For example, Finland never followed the Scandinavian model in
the matter of establishing a special treatment institution for psychopathic
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offenders; one such institution in Denmark, under the leadership of the
psychiatrist Georg K. Stiirup, was internationally renowned.

The most obvious and immediate effects of the criticism of coercive
treatment in terms of legislative reforms in Finland consisted of the
abolition of compulsory castration (in 1978) and an essential narrowing
down of the conditions for the indefinite incarceration of dangerous
recidivists (in 1971). During the first years after the enforcement of the act
on compulsory castration in 1950, several dozen men who, according to
criminal procedure, had been found guilty of sexual offences, were ordered
by administrative authorities ordered to be castrated against their will {in
the 1960s, people were no longer castrated, not even on the grounds of a
voluntary request).

As g result of the law reform in 1971,(6) the possibility of indefinite
incarceration of dangerous recidivists was retained within very strict limits.
Today, the sanction only applies to recidivisis wha are regarded as
dangerous, in a legally specified manner, to other peopie’s life or heaith.
While in the 19%60s there were 200-400 offenders incarcerated in this
“preventive detention” at any one time (i.e. 6% of the total number of
prison popu}ation at most), the law reform caused the number to drop
below ten (in 1986: 14 persons = (,3% of the whole prison population).

3. Since the end of the 1960s increasing attention has been paid to the
setting up of goals and the evaluation of means in criminal policy and the
connections between these goals and means and those of more mainstream
social development policy. It was originally a Finnish sociologist, Patrik
Tornudd, who, at the end of the 1960s, launched a new definition of the
objectives for criminal policy pertaining to the reduction and distribution
of the social costs of crime (“costs” undersiood in a very wide sense,
covering, inter alia, the harmful effects of the control of crime).(7} This
definition was adopted by the Fifth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders in 1973, in a report
prepared by the section dealing with the economic and social con-
sequences of crime, and was endorsed by the Congress. The same report
recommends that a cost-benefit approach be encouraged.(8)

A systematic comparison of costs and benefits was very evident in the
Finnish report of the Committee on Probation and Parole (1972). The
committee presented several alternative models for realizing the goals of
probation and parole, and these models were compared on the basis of their
discernible costs and benefits. The committee’s report did not directly lead to
any fegislative measures, but it was utilized as background material for several
reform plans. As a guiding principle the legal draughtsmen was often cited:
you ocught to mitigate the penal system up to then, until the (general)
preventive effects of the system were essentially endangered.

Two reforms, the revision of the provisions on property crimes (pri-
marily larceny) in 1972 and the reform of drunk-driving legisiation in 1976,
have clearly mitigated the Finnish penal system insotar as the use of
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unconditional imprisonment has been considerably decreased (in relation
to the total number of those sentenced), when sentencing larcenists and
drink-drivers respectively, According to the follow-up studies, the develop-
ment of the rate of these crimes has not become worse in consequence of
these reforms.(9)

These two reforms were realized within the above-mentioned cost-bene-
fit approach. There were two main arguments for the revision of the
provisions on property crimes: the reassessment of the so-called penal
value of the acts of tarceny (cf. the aim of redistributing the costs of crime)
and the reduction and redistribution of the costs caused by the control of
crime. In the ravaux préparatoires of this legislative reform, reference was
also made to experiences in the other Nordic countries, where the level of
punishment for larceay offences has traditionally been lower than in
Finland. It may be added that according to the most recent government
proposal {1988, see note 4) for the first partial reform of the Penal Code
{aiming at a total reform of the code), the penal scale for “normal”
(simple} larceny and some similar types of offences would still be adjusted
in order to reduce further the use of prison sentences for it.

Concerning the reform of the drunk-driving legisiation, the appraisal of
the situation is more complicated. Several legistative measures were
combined with this reform in order to ensure that the general preventive
cffects of the whole penal system would not be weakened, but
strengthened. For example, conditional sentences and fines were made
more practicai aiternatives to short-term imprisonment, and the possibili-
ties of monitoring drunk-driving were improved by empowering the police
to take random breath-tests. This reform and the argumentation behind it,
reflected a clear cost-benefit approach, where the regulation of the level
of punishment (the severity of penal scales and the imposed penaities) was
regarded as only one possible means and not necessarily an efficacious
one,

Largely as a result of the above-mentioned reforms, the total number of
prisoners per 100,000 inhabitants (daily, on average) has been continually
decreasing since 1976: from 118 (N = 5.591) to 86 in 1986 (N = 4.219).
On 1st March 1989 the number of prisoners was 3.872, and the decreasing
tendency has insofar lasted over ten years.

4. Since the end of 1970s the Scandinavian movement in criminal Iaw has
often been characterized in international discussion as “neo-classicist”.
Reference has been made especially to the official documents mentioned
above (in the note 3) sayving that these place a relatively strong emphasis
on general prevention and justice and are correspondingly critical of the
treatment ideciogy.

As for the legislative reforms in Finland supposed to reflect a neo-clas-
sical revival, two legal acts from the year 1976 are normally cited. First, a
new Conditional Sentences Act was given. Certain of its provisions were
obviousty influenced by the idea of general prevention, while the earlier
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act aimed at the individualization of these sanctions.

The new provisions on the nteting out of punishment (Chapter 6 in the
amended Penal Code) are more interesting. These provisions, which
replaced the earlier complicated regulation on recidivism, seek (according
to the fravaux préparatoires) to guide the courts in the meting out of
punishments in order to distribute severe and lenient punishments more
equitably, more consistently, and so that they will be more instrumental in
preventing criminality.

These new provisions have now been in force for over ten years. They
have obviously increased consistency and uniformity in sentencing practice
{sec 11inch. 6). This is partly due to by the fact that statistical information
about the so-called narmal punishment zones is increasingly availabie. The
Supreme Court bas also set some precedenis about the meting out
punishment. Another effect concerns the weight of recidivism as an
aggravating factor. It is now more seldom an aggravating factor than
earlier, but it still plays too dominant a role, especiatly when choosing the
type of penal sanction.(1{)

I count myself as one of the many disputants who regard the character-
ization of neo-classicism as misleading, As for Finland, it is difficult to find
in the above-mentioned legal acts or in the report of the Penal Code
Committee focuses which were ¢asily discerned from some earlier or later
emphases, The features held in common were in any case rather ill-de-
fined. A greater drawback of such a classification may be a risk of giving
too stereotyped a content 10 some basic concepts.

Without going into details, I would characterize the period beginning
from the turn of the 1980s in Finland as a pragmatic one. The Task Force
for the Penal Code Reform was appointed in 1980, continuing the work of
the Penal Code Committee {1972-76). In the reports so far produced by
this Task Force, there are seldom profound discussions on the principies
of the reform of criminal law. Many of principles emphasized in the
Committee Report have been modified. One explanation can be found in
the mandate given to the Task Force: one must try to offer solutions which
will receive broad unanimity (consensus) among different societa! groups.

5.1 would express the focus of current thinking as a demand for a more
rational criminal justice system: efficient, just and humane criminal jus-
tice (11}

The existence of the criminal justice sysiem is justified on utilitarian
grounds. The structure and operation of the penal system cannot, however,
be determined solely on the basis of its utility. The criteria of justice and
humaneness must also be applied. The penal system must be both goal-
rattonal (utility) and value-rational (justice, humaneness). The following
exemplary arguments clarify the content of these various criteria.

Utility (efficiency, expediency):
- a criminal justice system shalt be used for the prevention of unac-
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ceptable behaviour only to the extent that proves necessary in a cost-effi-
ciency comparison of criminal policy measures,

- The expediency of criminal justice is measured first and foremost
through its general preventive effects.

- The contents of a penal justice system are defined so that the system
causes as little suffering and other social costs as possible without allowing
any essential reduction of general prevention.

- Although the efficiency of a criminal justice system is evaluated
primarilv on the basis of general prevention, other utilitarian grounds are
also important when individual penal sanctions are imposed and sentences
executed. These goals include rehabititation and incapacitation.

Justice:

- A penal justice system shall be used only to the extent that is
reasonable when a just distribution of the harmful effects caused by ¢rime
and its control is realized.

- The justice of a penal system is evaluated first and foremost by asking
whether or not it furthers the principles of equality, fairness and predict-
ability.

- The definitions of criminal acts and penal sanctions are legally bound
{the legality principle in criminal law; nulla poena sine lege).

- The threats of punishment as well as actual penal sanctions are, in
accordance with the principles of guilt and propostionality, in reasonable
relation to the harmfuiness and blameworthiness of the acts.

- A criminal justice system shall fulfil the requirements of legal
safeguards (inter alia: due process).

- The criminal procedure shall be organized so that the interests of the
victim are taken into consideration to a reasonable extent.

Humaneness (including postulates in the area lying between the prin-
ciples of justice and humaneness):

- The contents of the criminal justice system are determined so that it is
in harmony with the principles of human dignity, integrity, freedom of the
individual and other human rights.

- When imposing a penai sanction and executing a sentence, the
principles of equity and mercy shall be taken into consideration.

It is possible largely to apply the main criteria for rationality in the
criminal justice system - utility, justice and humaneness - without leading
to conflict over the development of the system. In order for it to be
possible to regard these criteria as parallel, and complementary to one
another, they must be defired in a particular way.

Thus, in respect of the mechanisms through which the general preven-
tive (i.e. utilitarian} effects can be achieved, the emphasis must be on
features other than the deterrent effect of the punishment itseif. {In
Scandinavia, another mechanism has long been in the foreground: the
punishment shall demonstrate socio-ethical reproach and so influence
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one’s sense of morals and justice; therefore, the legitimacy of the penal
system is of special importance.) Similarly, the criteria of justice cannot
only refer to formal legal safeguards (for example, predictability) but must
also encompass justice and legal safeguards that are determined on the
basis of material criteria (for example, reasonablencss in casu).
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RESUME

L'article présente les caractéristiques générales de la politique criminelle
finlandaise et scandinave aussi bien que les tendances idéologiques qui existent
dans la politigue pénale de ces pays et essentiellement en Finlande.

Nous pouvons distinguer depuis les années Sobxante les mouvements ou
tfendances suivants en matiere de politigue criminelle finlandaise:

- crifique @ l'égard de Pidéologie du traitement (années Soante )

- prédominance du concept de cotit-bénéfice (début des années Soixante-dix)

- le néo-classicisme en droit pénal (fin des années Soixante-dix et début des
années Quatre-Vingts)

- essal de réforme pragmatique & travers 'utilisation des variantes des idées
et des mouvements mentionnés ci-avant {années Quatre-Vingts)

L orieniation de la pensée actuelle se dirige vers la demande d’un systéme de
justice pénale plus rationnel: une justice pénale efficace, juste el humaine.
L'existence du systéme de justice criminelle se justifie sur le plan urilitariste. La
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stricture et le fonctionnement du systéme pénal ne peuvent néanmoins pas étre
exclusivernent déterminés sur la base de leur utilité. Le critére de justice et
d’humanité doit également étre appliqué. Le systeme pénal doit avoir a la fois
un but rationnel (utilité) et une valeur ravionnelle (justice, humanité).

La présentation de ces trois critéres essentiels s'appuie sur des argumenis
exernplaires, & savoir: le systeme de justice pénale ne sera wiilisé que dans la
mesure ot a) i s'avére nécessaire sur le plan du rapport coiit-rendement des
mesures de politique pénale et b) quil soit raisonnable si une distribution des
effets nocifs causés par le crime et son conwdle sont assurds. De plus la
stricture et le fonctionnement du systéme de justice pénale seront déterminés de
maniére a étre en harmonie avec les principes de la dignité humaine, de
Pintégrité et de la liberté de lindividu et autres droits humains d'une part et
avec les principes d’équité et de miséricorde de autre.

11 est largement possible d’appliquer ces critéres essentiels daris un systéme
rationnel de justice pénale sans aboutir & des conflits sur le développement du
systéme. Afin qu'il soit possible de considérver ces critéres comme paralléles et
complémentaires l'un de Pautre ils doivent ére définis d'une maniére trés
détailliée (des exemples clairs de ces cas sont foumis).

RESUMEN

El articulo trata sobre los aspectos generales de la Politica Criminal en
Finlandia y Escandinavia y las tendencias ideolégicas de la Politica Penal en
estos paises, con espectal atencion al caso de Finlandia.

Desde la década de los sesenta en la Politica Criminal finlandesa se pueden
apreciar los siguientes movimientos o tendencias:

- critica de la denominada ideologia de tratamiento (década de los sesenta)

- refevancia en los aspecios relativos a los costes y beneficios (inicios de los
serenta)

- el Hamado neo-clasicismo en criminologia (finales de los setenta ¥
principios de los ochenta)

- reformas de corte pragmadtico utilizando ideas extraidas de los movimientos
mds arriba mencionados (década de los ochenia).

El enfoque de estas corrientes de pensarmiento se caracteriza por la demarda
de un sistema de justicia criminal mds racional: es decir, mds eficaz, jusio y
humano. La existencia del sistema se fundamenta en su utilidad. La estructura
y direccion del sisterna penal no puede, de cualquier forma, justificarse
unicamente en base a ésta. Los principios de justicia y de humanidad deben
ser también tenidos en cuenta. El sisterna penal debe incluir ambas condi-
ciones, un objetivo racional (utilidad} y un valor racional (justicia,
humanidad).

Los contenidos de estos tres principios estan aclarados por medio de
argumentos, como por efemplo: el sistema de justicia penal debe ser utilizado
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hasta el punto de a) que se pruebe que sea necesario en una comparacion de
coste-eficacia de las medidas politico criminales, y b} que sea razonable
cuande tome en cuenta una distribucién justa de los efectos perniciosos
causados por el delito y su control, Ademds, la estructura y la direccién del
sisterna de justicia penal deben guardar armonia con los principios de dignidad
humana, integridad, libertad del individuo y otros derechos humanos, por una
parte, v con los principios de equidad y clemencia por la otra.

En general, por logica, es posible aplicar estos criterios en el sisterna sin
provocar conflictos en el mismo. Para que sea posible contemplar estos
principios como paralelos y complementarios entre si, deben definirse enr un
sentido concreto {se sefialan ejemplos clarificadores de este tipo de argumen-
facidn}.

{Traduccidn del inglés de Dolores Norris y José Serrano-Picdecasas,
Universidad de Salamanca)
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Analysis of the Computerized Criminal Records
of the Multiple Recidivists in Japan

by
TADASHI MORISHITA

Professor emeritus of Penal Law, Hiroshima University;
Regional Secretary-General for Asia of 1SSD

Introduction

The White Paper on Crime 1988, which was published by the Ministry
of Justice of Japan, outlines the crime trends and the practice of the
treatment of offenders in recent years with priority given to 1987. Besides
the general outline, the White Paper focuses on the issues of recidivists,
under the titie of “Criminals who repeat committing crimes”, to contribute
to the development of the countermeasures for recidivism.

In 1989 the English edition of the White Paper, under the name of
“Surimary of the White Paper on Crime 1988”, was published by the
Ministry of Justice.

In the White Paper, two kinds of special researches which were accom-
plished by the Research and Training Institute (hereafter “RT Iastitute™),
Ministry of Justice, are reported.

The first is the so-called “Research concerning 500,000 ex-convicts”
which was performed by the RT Institute through the use of the comput-
erized criminal record according to the method of selecting at random
among all the subjects with previous convictions as of 31 December 1986
whose details have been put into the computer.

The second is the so-called “Research concerning 45,755 muitiple
convicts” who are the subjects with ten or more previous convictions as of
12 May 1987, except convictions of fine for infractions to road traffic laws.
The 45,755 ex-convicts are found, through the use of the computerized
criminal record, among all the subjects with previous coavictions whose
details have been put into the computer. By the way, there were 46,05
prisoners at total in prisons throughout the nation as of 31 December
1986.

Various Issues of 500,000 ex-Convicts

Of all of 500,000 ex-convicts, the subjects with one conviction were
73.3% and the subjects with two or more, were 26.7%. The subjects with
ten or more convictions were only (L8%. As regards the number of
accumulated convictions, however, it was found that, of the total number
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of convictions, 44.2% were committed by the subjects with one conviction,
49.6% by the subjects with two to nine convictions, and 6.2% by the
subjects with ten or more, respectively. These figures revealed that the
subjects with ten or more convictions were few {0.8%), but the number of
convictions given to them was not a negligible quantity (6.2%).

If all the coavictions which were proaounced against the 560,000
ex-convicts are accumulated, the total number amounts to 583,963, Of
them, the rate of imprisonment with forced labour is 49.9%, and that of
fine 47.3%. And 88.4% of convictions of fines were pronounced by the
method of summary order at the stage of the summary tribunals.

If all the convictions which were pronounced against the 500,000
ex-convicts are accumulated, they amount to 743,329,

Of alt the above-mentioned convictions, the categories of offences and
their percentages are shown as follows: larceny (17.7%), bodily injury
(14.1%), assault (7.9%), fraud (4.1%), stimulant drugs (4.1%}), involuntary
homicide and bodily injury (3.9%), violent acts (3.4%), firearms and
swords (3.3%) and others (36.8%).

Various Issues of 45,755 Subjects with Ten or more Convictions

(1) Classification of 45,755 subjects

According to the computerized data on criminal records, the actual
number of the ex-convicts with ten or more convictions amount te a total
of 45,755, as of 12 May 1987 throughout Japan. Of ail those subjects, the
subjects with 10 convictions were the largest group, and amount to 13,030
(28.5%). As the pumber of previous convictions increases, the actual
number of the subjects decreases step by step, that is, 2,291 (5.0%) for the
subjects with 20 or more previous convictions, 247 (0.5%) for the subjects
with 30 or more previous convictions, 61 (0.19) for the subjects with 40 or
more convictions, and one for the subjects with 89 convictions of fines,
which was the largest number. As to the distribution ratio by age group of
all the subjects, those in the fifties were 44.0%, which was the highest
coverage, and followed by the forties which were 29.9%. The average age
of subjects was 51.39% years of age.

I+ is noted that the convictions of fines are included among the
above-mentioned convictions. The above-mentioned 45,755 subjects can be
classified into two large groups; namely, (@) those who had been convicted
principally to imprisonment, and (b) those who had been convicted
principaily to patrimonial punishment. Among the {¢) group. the record
holder is one who had been convicted 35 times to imprisonment. There are
7 persons who had been convicted to imprisonment 30 or more times.

On the other side, among the (&) group, the record holder is onc who
has bheen convicted 89 times to fine. He is a ship agent who has becn
convicted on charge of infractions to such laws relating to ships as Ship
Safety Law.
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Among the above-mentioned 45,755 subjects there were 21,885 persons
(47,8%) for whom the majority of their convictions were those of impris-
onment. If all the offences committed by 21,885 subjects are accumulated,
they amount to 371,294 in total. The distribution of these offences shows
as follows: larceny (30.39), bodily injury (10.8%), fraud (8.6%), assault
(65.4%), stimulant drugs (4.9%), extortion (4.8%) and so on. It may be
said that the majority of offences which were committed by the sujects with
multiple previous coavictions of imprisonment consist in property of-
fences, violent offences and drug offences. [t is notable that the percentage
of stimulant drug offences increases as the number of convictions increase,

(2) Relationship between the types of offences

Regarding the breakdown of the relationship between the types of
offences committed for the first conviction and those for subsequent
convictions, it was recognized that the subjects who had committed a
violent offence as their first offence were apt to repeat the same type of
offence, that is, of all subjects, 63.1% repeated the same type of offence
for the second conviction, 60.5% the third conviction and 58.6% the fourth
conviction respectively. It was also revealed that as for the subjects who
had committed a violent offence were the same type as the first offence,
and 43.8% for the last convicted offences, respectively.

These figures of corresponding ratio went down with accumulation of
the criminal records, in consequence, the ratio of the subjects recommit-
ting other types of offences was increased. This sort of tendency was also
observed for the property offenders. The subjects with violent or property
offences were apt to recommit the same type of offence in the early stage,
however, as for repeating offences, they spread over various types of
offences.

Of the subjects with multiple previous convictions, toially 3.6% had
committed only property offences, throughout their criminal career, 10.4%
for with the Ist to 5th convictions, and 7.8% for the é6th to 106th convic-
tions, respectively,

As to the types of offences excepting the violent and property offences,
the subjects with multiple previous convictions were apt to recommit
various types, and not necessarily the same type of offences.

RESUME

Le “White Paper on Crime” de 1988, publié par le ministére de la Justice du
Japon traite de prés les problémes des récidivistes, en vue de contribuer au
développerient de mesures contre la récidive. Ce White Paper parle de deux
catégories de recherches spéciales faites par Ulnstitut de Recherche et de
Formation du ministére de la Justice et notarmmeny: la “Recherche concernant
500.000 ex-condamnés” selon la méthode de sélection au hasard et la “Re-
cherche concernant 43.735 ex-condamnés multiples”, a savoir des individus qui
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ont fait Fobjet de dix ou plus de dix condamnations jusqu'a la date du 12 mai
1987, exception faite des condamnations & des amendes pour infraction du
code de la route.

Le White Paper analyse les différents dénouemenis des 500.000 ex-con-
damnés et des 45.753 ex-condamnés multiples sous différents aspects criminels,
notamment: (a) le nombre de délinquants et le nombre total de condamnations
par rapport & la fréquence des condamnations; (b) le nombre d'individus
frappés de condamnations multiples par rapport & la fréquence et le nombre
total de condamnations,

RESUMEN

El Informe sobre ln criminalidad de 1988, publicado por el Ministerio de
Justicia de Japén, esté enfocado desde el punio de vista de la reincidencia y
trata de aportar elementos que permitan la lucha contra este fendmeno. El
Informe recoge dos tipos de investigaciones especiales realizadas por el Instituio
de Invesfigacion e Instruccion del Ministerio de Justicia: la primera, denomi-
nada “Investigacion acerca de 500.000 ex-convictos”, utiliza un método de
seleccion al azar sobre muestras obtenidas en el archivo criminal computari-
zado; la segqunda, Hamada “Investigacion sobre 45.735 ex-convictos reinci-
dentes”, sobre los que recaen 10 o mds condenas con anterioridad ol 12 de
Mavoe de 1987, se excluyen las sanciones que conllevan multa por infracciones
de wrdfico.

En el Informe, las distintas situaciones de los mencionados 500.000 ex-con-
victos ¥ 45.755 reincidentes, se analizan desde distintos puntos de vista
criminologicos; por ejemplo, (a} nbmero de delincuentes y nilmero total de
condenas segiin frecuencia en las condenas; (b) nimero de individuos con
miiltiples condenas segin frecuencias y ntimero total de condenas.

(Traduccién del ingtés de Dolores Norris y José R. Serrano-Piedecasas,
Universidad de Salamanca)
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Restrictions of Liberty before Trial

by
ALVAR A, NELSON

Professor emeritus of Criminal Law,
University of Uppsala; ISSD Board Member

L. Introduction

Once an offence has been committed and detected the State assumes
responsibility for finding the offender as a response to his criminal act.
This commitment seems to the citizens today so indisputable that they
rarely consider themselves deprived of their conflict with the lawbreaker.
Even those who argue strongly in favour of personai rights and liberties
take it for granted that the State shall react to the offence, not only on
behalf of the victim, but also for the protection of other citizens and
society at large. They find a confirmation of their views in the fact that the
victim and other citizens are prohibited from acting on their own in order
to punish the perpetrator and sometimes even to restore the legal position
that had been upset by the offence. When they are allowed to act on their
own they appear to act as the agents of the authorities, e.g. by apprehend-
ing of the offender or recapturing of the stolen goods.

This exclusive right, enacted in Sweden and confirmed by the Constitu-
tion, to respond to crime and to punish criminals cannot be upheld or
justitied unless the State is given the means to fulfil these obligations, i.e.
a criminal justice system and a staff of public servants to run it. This
machinery is composed of a chain of public authorities: the police, the
public prosecution, the courts and the executive institutions and agencies,
It is started by and if put into motion preliminary examination ceases if it
runs the full course with the execution of the sentence served by the
offender. During this process answess have to be found to two questions:
is the act to be legally defined as punishable? Is the person, suspected of
the punishable act, guilty of the offence? I so, the machinery has worked
according to its preconditions and its purposes.

In the search for answess the authorities direct their attention to human
behaviour, as only situations caused by men are nowadays considered to be
criminal, To find the suspect is a job for the police, 0 accuse him of the
offence is the task of the prosecution, to find him guilty and to sentence
him is in principle a duty of the court and to carry out the punishment is
an undertaking of the executive agencies. In this process, restrictions of the
suspect’s iiberty may be imposed by the police, the prosecution or the
courts, and such restrictions are carried out by the police or the executive
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agencies by means of deprivation of his lberty or supervision of his
activities,

This paper aims at giving a survey of restrictions of liberty imposed on
persons suspected of crime. Its background is the present system in
Sweden as amended in 1988 and 1989, when attention had been drawn to
the fact that the domestic law was not in harmony with a number of
international agreements, particularly the 1950 European Convention on
Human Rights and Fundamental Freedoms and the 1966 International
Covenant on Civil and Political Rights. A comparison of the present
provisions with the past system, combined with an analysis of how the
present provisions are applied in practice by the public authorities, reveals
tensions between theory and practice in this field of the criminal justice
system.

2. The Statutory Basis

All references fo these statutory or administrative regulations are made
by year and number in the Statute-Book. In this paper the law is stated as
of July ist, 1989. When so is found appropriate, amendments and new
provisions are marked by reference to the relevant year and number. The
Code of Judicial Procedure (CIP) and the Criminal Code (CC) are cited
by Chap., Sect. and Paragraph, e.g. CIP 24:1 paragraph 3 and CC 33:5
paragraph 3, other references are made to the Act, Ordinance or Decree
by the relevant provision, e.g. Sect. of the Compensation Act.

Within the framework of the Swedish Constitution of 1974 the 1942
Code of Judicial Procedure (1942:740) contains in Chap. 24 the provisions
on apprehension, arrest and detention before trial of persons suspected of
crime and in Chap. 25 regulations concerning travel prohibition and obliga-
tion fo report as alternatives to arrest or detention. Chap. 24 was thoroughly
revised in 1987 (1987:1211) and Chap. 25 in 1981 (1981:1294). Both were
amended in 1989 by a general recognition of the proportionality principle
(1989:650).

The police activities are regulated by the 1984 Police Act (1984:387) and
the supplementary Police Ordinance (1984:730). Pre-trial examinations are
carried out in accordance with a Decree (1947:948). Administrative direct-
ives for the public prosecution are found in their Instruction (1974:910),
Detention orders are issued by the court on the basis of CIJP. A special Act
(1976:371) and a supplementary Ordinance {(1976:376) regulates the treat-
ment of arrested and detained suspects. If the suspect is convicted the
period of deprivation of liberty is deducted from his sentence by virtue of
Chap. 33 of the 1962 Penal Code (1962:700). If the case is dropped or the
suspect acquitted he may be awarded damages according to the 1974 Act
on compensation for restriction of freedom (1974:515). For offences
committed by children under 15 years of age (the criminal age) or by young
persons over 15 but under 18 (or 20) years of age, speciat regulations for
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contacts between the authorities, the parents and the social welfare
agencies are given in the Social Welfare Act (1980:620), the Mandatory
Care of Young Persons Act (1980:621} and the Young Offenders Act
(1964:127).

3. Preliminary Steps during the Investigation

According to CJP 23:8 anyone found at the scene of an offence is
obliged to accompany a policeman for an immediote nvestigation. 1f a
person refuses without valid excuse, he or she may be taken in for the
examination. Moreover the Road Traffic Offences Act (1951:649) provides
that a hit-and-run offence is committed by anyone who leaves the scene of
a traffic accident in which he has been involved, without first rendering the
assistance which is reasonabie and which the person is able to provide. The
same applies if the person refuses to disclose he or her name and residence
or to give information about the event to the potice.

According to CIP 23:1 a preliminary investigation shall be initiated as
soon as there is cause to believe that an offence falling within the
jurisdiction of public prosecution has been committed (this is normally the
case). During the investigation any person who may possess information of
importance may be directed to appear for questioning or examination.
Failure to appear without valid excuse, may cause the person to be fefched
and broughi to the examiner, If the offence is punishable by imprisonment
(e.g. shop-lifting) and it is likely that the person involved would faif to
appear, such a person may be fetched without prior notice.

A person brought to the examiner may be kept under control but not
placed in a police cell or in any other locked room. He or she is not
required to stay more than six hours for examination. If an examined
person is not apprehended during the examination, he or she may not be
required to remain and (with a few exceptions) to appear again within the
following 12 hours.

The police action of requesting someone to appear for preliminary
investigation is not regarded as a deprivation of tiberty, but as a temporary
restriction of a person’s activities. It is mostly used as a threat directed at
those unwilling to give information about an offence which they have
witnessed. For costs occasioned by their presence at the examination
compensation is awarded according to a Decree (1969:590).

A preliminary examination is carried out at the police station and is
generally conducted by a police officer. The result of the examination is
sometimes that the person is apprehended (desk-apprehension).

4, Apprehension
The general provision on apprehension is found in CIP 24:7. It empowers
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anyone to apprehend a person who has committed an offence punishable
by imprisonment (e.g. shop-lifting), if he is caught comumnitiing, or if he is
fleeing the scene.

Also, anyone may apprehead a person wanted for an offence. The
apprehended person must promptly be handed over to the first policeman
encountered. Very few citizens actually exercise their right to apprehend
an offender. The vast majority of apprehensions are made by professional
store detectives and security guards in shops, department stores and
factory and harbour areas or by investigating or examining policemen.

When there is cause for the arrest of a person and an order for arrest
cannot be obtained promptly, any polficeman, may by virtue of CIP 24:8
apprehend the suspect without an order. The apprehended person is then
legally deprived of his liberty and may be kept in custody.

Unless the apprehension is found to be unjustified and the suspect is
immediately released, he will be subjected to interrogation by a prosecutor
or a commissioned police officer. If the examiner finds the suspicion
jastified, he may order the suspect to be placed under arrest, if not the
suspect shall be released immediately.

The examination shail in principle take place in the presence of a
reliable witness (generally a policeman) and the suspect is entitlied to ask
for the assistance of his defence counsel.

In fact the decision to place a suspect under arrest is generally taken by
a commissioned police officer who has to notify the prosecutor of his
decision. It is then up to the prosecutor to decide whether arrest shall be
ordered or the suspect shall be released.

5. Arrest

The principles concerning arrest are included in CJP 24:6-11. The
preconditions are the same for an arrest order as for a detention order
with one exception. Even i full cause for detention does not exist, the
suspect may be arrested if it is found to be of extraordinary importance
that he remains in custady pending further investigation.

Arrest may in principle only be ordered by the public prosecutor.
However, as already mentioned, when waiting for an order would involve
the risks, any policeman may apprehead a suspect and bring him before
the prosecutor or a commissioned police officer for eamination and
decision whether he or she is to be released or kept under arrest. If kept
under arrest, the prosecutor has to be notified promptly and is obliged
immediately to decide whether an order for arrest be issued or the suspect
released.

The order for arrest can concern a suspect already apprehended or one
still at large. An order for arrest issued in absentia implies a search for the
suspect. When the police has apprehended him for examination the
prosecution is notified for decision whether the arrest order be upheld or
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the suspect released.

The arrest order shall state the offence to which the suspicion relates and
the grounds for the arrest. The suspect shall be informed of his right to a
defence counsel. If the suspect consents to it, his immediate relatives and
anyone in a spectally close relationship to him shall be notified of the
arrest as soon as this can be done without detriment to the investigation.

Suspects under arrest are placed in a police cell or in a remand prison
and supervised and cared for, according to the 1976 Act.

Once the suspect has been arrested he may be deprived of his liberty for
a period, in principle no longer than 24 hours. In exceptional cases the
period may be prolonged for at most 72 hours more. The prosecutor is
responsible for not keeping the suspect under arrest longer than necessary.
Unless the prosecutor requests a detention order from the court the
suspect has to be released.

6. Detention

A detention order may be issucd by the court at the request of the
prosecution. When the formal charge has been submitted to the court
detention may also be ordered by the court on its own initiative or at the
request of the injured party. A detention order may be issued by a single
professional judge or by a full court. Detention awaiting trial is decided by
the judge alone and the hearing takes generally place in the police station
or the remand prison.

The preconditions for a court order are determined by Chap. 24 of CJP.

Anyone suspected om probable cause of an offence punishable by
imprisonment for a term of one year or more may be detained i, in view
of the nature of the offence, the behaviour of the suspect, or any any other
circumstances, a risk exists that he will: 1. flee or otherwise evade legal
proceedings or punishment (risk of escape); 2. impede the investigation
by removal of evidence or by any other means (risk of collusion); or 3.
continue his criminal activity (risk of ongoing criminal activity).

If the offence is punishable by imprisonment for a term of at least two
years, detention shall be ordered unless it is evident that there is no cause
for it.

I it may be assumed that the suspect will be sentenced only to a fine,
detention may not be ordered.

In 1989 by an amendment (1989:650) to this provision the principle of
proportionality was recognized. It is now provided that detention may only
be ordered if the arguments in favour of such an order outweigh the
intrusion of harm that this step will cause the suspect or any other contrary
interest.

Anyone suspected on probable cause of an offence, irrespective of the
nature of the offence, may be detained if he s unknown or either avoids
giving his name and residence, or there is cause to believe that his
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statement thereon is untrue, as well as if he lacks a residence within the
Realm, so that it reasonably can be excepted that he wili seek to avoid
legal proceedings or punishment by leaving the Realm. According to the
Aliens Act (1989:529) a foreigner is obliged at request of a policeman to
present his passport or other documents concerning his right to stay in the
Realm. He is also obliged on notice to appear before the police and to give
information about his stay. If the foreigner does not obey or is hikely not
to do so he may be brought in by the police.

Finally detention may be ordered on a less substantial degree of
suspicion (reasonable grounds instead of probable cause) if the court finds
it to be of particular importance that he will be placed under detention for
the purpose of further investigation of the offence. Such detention is
generally called investigatory detention and is rarely used. The prosecutor
has to report within a week whether he has found probable cause for
detention. If not, the detention order has to be withdrawn.

On the day of the request or the following day (or under extraordinary
circumstances within four days) the court (the judge) has to hear the case.
The prosecutor and the suspect (if possible) have to be present and the
suspect is entitled to be assisted by his defence counsel.

The proceedings shali, if possible, continue until a decision can be taken.
Adjournment is allowed only in extraordinary situations and may not last
more than four days, uniess the suspect requests further adjournment. If
the suspected is arrested, the deprivation of liberty shall continue, uniess
otherwise is ordered.

The prosecution may request the court te issue a detention order
regarding a suspect at iarge or not found. If the suspect has been notified
to attend the hearing, or there is reasonable cause to believe that he is
avoiding detection, his failure to appear does not prevent the court from
holding the hearing. When he is found the police shall promptly notify the
court of his apprehension. The court shall then hear the case and decide
whether he shall be detained or released.

The court is responsible for not keeping a suspect detained longer than
necessary. Unless the prosecution is already instituted, the court shall fix a
period within which the suspect shall be indicted. If the prosecution has
not been instituted within a fortnighi the court shall at least once a
fortnight reconsider the case and check that the investigation is being
pursued as speedily as possible. When in view of the nature of the
investigation, however, it is found that a new hearing within such a short
time would be without significance, the court may fix intervais of longer
periods. This excepiion is used mainly in cases where the suspect is
subjected to forensic psychiatric examination,.

7. Substitutes and Alternatives to Arrest or Detention
According to CIP 24:4 the court, having considered the age of the
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suspected, his state of health or other similar circumstances, may order
supervision as a substitute to detention. If the court finds that detention
would be seriously detrimental to him, he may be detained only if it is
manifest that adequate supervision cannot be arranged. The same applies
to a woman who has given birth so recently that detention may be expected
to be seriously detrimental to the child.

The alternatives to arrest and detention mentioned in CIP Chap. 25 are
prohibition to leave the place of residence assigned to him (travel prohibit-
ion) and obligation to report to the police. Such orders - which may be
combined - may be issued by the prosecutor or the court not only as
alternatives to arrest or detention but also in other cases where the person
is suspected of an offence punishable hy imprisoament. Trrespective of the
gravity of the offence such an order may be issued where there is a nisk
that the suspect will evade prosecution or punishment by leaving the
Reaim.

In comjunction with travel prohibition or obligation to report to the
police directives may be prescribed requiring the suspect to be present at
fixed hours at his place of work or residence. Thus, an order must refer to
the offence of which he is suspected and inctude specification of the period
of such restrictions and of duties the suspect has to fuifill. If an order for
travel prohibition is issued by the prosecution, the suspect may request the
court’s consideration of the prohibition.

8. Special Provisions for Children and Young Persons

As no punishment according to CC can be applied to children wnder 15
years of age at the time of the offence (the criminal age) the proceedings in
criminal cases cannot be used against such young offenders. Neverthetess,
preliminary investigation may be instituted in order to find out by whom
the act has been committed. If the child is suspected of the offence further
interrogation may only be undertaken by the prosecutor or a commis-
sioned police officer. The parents (guardian) and the (local) social welfare
board shail be notified. The police may, however, abstain from informing
parents if particular reasons are against it, A record of the examination
must be sent to the beard.

If the suspected is wnder I8 vears of age, the police has to notify his
parents or guardian immediately unless there are no special reasons for
not doing so. A young person in this age group may not be submitted to a
detention order unless extraordinary reasons call for it. The ideology on
which the 1964 Young Offeaders Act is based is that such an offender
should not fall under the criminal justice system but be submitted to care
by the social welfare agencies. Thus, after apprehension the young person
shoukd normally be handed over to the social welfare authorities for care
awaiting trial. However, today very few welfare boards have the possibili-
ties to take care of the suspect under conditions acceptable to the police
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and the prosecution. Moreover, the institutions for mandatory care still
existing are unwilling to admit young persons just for such a short period.
Recent information indicates that the number of detention orders is
mcreasing. However, the vast maiority of voung offenders are left at large
without any substantial help from the social welfare authorities.

If the suspect is over 15 but under 20 years of age, the social welfare board
shall be notified if an intervention from the social authorities appears
probable. If the suspect is under mandatory care, the police has to notify
the institution where he is placed.

For young offenders over 18 years of age (the age of civil responsibility)}
but under 20 years of age mandatory care may only be ordered if such step
is more appropriate than other measures in view of his need and personal
relations.

An order for mandatory care may only be issued by the regional
administrative court at the request of the social welfare board. The board
has to present to the court a report on his personal situation and on the
type of mandatory care that has been planned for him.

9. The Right to Legal Assistance

The Pre-trial Examination Decree provides that a person who is sus-
pected of an offence shall be notified of his right to have recourse to legal
assistance and to apply for a defence counsel assigned by the court. The
suspect and his counsel are by virtue of CJP 23:18 entitled to be coniinu-
ously informed of what has taken place at the investigation, to specify the
inquiry they consider desirable and to state anything else they regard as
required. Notification to this effect shall be given or dispatched to the
suspect and his counsel and they shall be aliowed reasonable time for
consideration. Prosecution may not be directed until this has been done.
Once under arrest or detention the suspect is entitled to unsupervised
correspondence with his assigned defence counsel and to see him in
private, A private defence counsel may be given the same privileges by the
prosecution or the court. An assigned defence counsel or a private defence
counsel known to the court shall revieve be notified of ali hearings.

When the suspect so requests the court has to assign a defeace counsel
for him. Generally the court acceptss the counsel proposed by the suspect
if he is a member of the Swedish Bar Association and willing to be
assigned. However, the aspects of costs for a counsel living far away may
be taken intc consideration by the court. If no name has been given the
court assigns an advocate or another legally trained arnd suitable person
willing to defend the suspect. Nowadays the members of the Bar Associa-
tion working at a particular court agree upon a list of advocates on duty.
An assigned defence counsel is not entitled without permission of the
court to use a substifute for the assignment. Regardless of request the
court has to assign a defence counsel if the suspect is found fo be in need
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of assistance during the investigation or for the trial. _

An assigned defence counsel is paid by the Crown according to a tariff
set by the National Courts Administration. He is not entitled to additional
compensation by the suspect and no agreement on an extra reward is
legally binding. The Bar Association has accepted the tariff and the
advocates are generally satisfied.

If the suspect is found guilty of the offence for which he has been
deprived of his liberty awaiting trial he is in principle obliged to refund the
Crown the costs for his defence. However, taking his offence or his
personal and economic situation into consideration, the court may reduce
of remit the sum. The lack of generosity leads sometimes to a considerable
burden (in addition to the punishment) for those who have resouwrces to
pay, while the majority of offenders have nothing and consequently are
excused the obligation to make repayments.

10. The Right te Appeal

An order for arrest may at the request of the suspect be reviewed by a
superior prosecutor, but no appeal to a court is permitted. The practical
need for review or appeal is, however, small, as the deprivation of liberty
is short. As an order for defention is issued by the court, the detained
suspect is entitled to appeal against it te the Court of Appeal and its
decision may by permission of the Supreme Court be finally reviewed by
that Counrt. If the courts reject a request for detention or decide to release
a detained suspect, the prosecution may appeal to the superior court and
the Prosecutor-General may have that decision reviewed by the Supreme
Court.

Recognizing that the need for their detention is continuously considered
by the court, suspects generally accept being detained for a period before
trial. The courts are reluctant to accept requests for prolonged detention
if the prosecution cannot give a good explanation for keeping the suspect
deprived of his liberty. The suspect is also aware of the fact that cases
against detained persons are heard prior 1o other criminal cases and that
the defention period on conviction is deducted from his sentence and on
acguittal may result in damages from the Crowa.

11. Detention during Trial and Appeal

The detention period is generally shor{, as the vast majority are detained
in order to prevent destruction of ewvidence or coliusion. The court
responsible for their detention follows the investigatory work and orders
release as and when the prosecution is satisfied with the results of the
investigation.

Only those who have been charged with a serious crime or are suspected
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of efforts to obstruct the trial or to escape punishment have to remain in
detention.

It rarely happens that the court at the request of the prosecution or on
its own initiative orders the detention of a suspect who has been released
before trial or who has never previously been detained. The vast majority
of those convicted are left at large until the verditc is put into effect.

If a detained suspect is acquitted by the court, the court must order his
immediate release. The prosecution may, however, now reguest a new
detention order by reference to the argument that an appeal is going to be
iodged or has already been lodged. The court has to be convinced that new
grounds for detention exist.

If the court finds the suspect guilty of a serious offence and has
sentenced him fo imprisonment, the court may order him to remain
detained until the verdict is put mnfo effect. In case of an appeal the Court
of Appeal takes over the responsibility for the prisoner and may release
him awaiting the trial, However, the Court of Appeal generally uphelds the
detention until the case has been heard and a new decision taken. If the
suspect is convicted the Court of Appeal decides whether he shali remain
detained or not.

The judgement of the Court of Appeal is final, unless the case is brought
to the Supreme Court by the Prosecutor-General or the Court has allowed
the sentenced person to have his case reviewed. In both situations the
Court has to decide whether the convict has to remain under detention or
may be released awaiting the trial.

The execution of a sentence to imprisonment may not start untif the
verdict has been put into effect or the convicted person has consented to
begin to serve it. If he is detained he may give his consent to the office in
charge of the prison or institution where he is kept. If consent is given the
convict starts 10 serve his sentence immediately. If not, he has to wait unty
the verdict is final. The prison administration deducts every day spent in
detention upon conviction from the period of imprisonment decided by the
court. Thus, a convict who has been detained before and during trial has
his detention period deducted from the sentence by the court, and the
detention period after final conviction by the administration.

12. Compensation for Deprivation of Liberty

According to Swedish law deprivation of liberty by an order for arrest or
detention is as detrimental to the citizen as imprisonment. Hence the
principle is that the suspect shall be fully compensated for it whether he is
convicted or acquitted.

It is provided in CC Chap. 33 that every period of 24 hours under arrest
or detention be deducted from a sentence of imprisonment. This deduct-
ton is made by the court and the court may also, when the remaining
number of days of the sentence is small, declare the sentence fully served
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through the period of deprivation of liberty before trial. If the suspect is
sentenced to a fine, the court may declare this sanction fully or partly
served. No such compensation can be given when he is conditionaily
sentenced or put on probation. However, the choice of such sanction may
have been influenced by the deprivation of liberty awaiting trial. The court
may also, insofar as it is deemed reasonable in view of the circumstances,
apply the same reduction in respect of deprivation outside the Realm.

With regard to compensation for deprivation of liberty by an order for
arrest or detention the 1984 Compensation for Infringement of Liberty Act
provides that a person arrested or detained for more than 24 hours is
entitled damages from the Crown if: 1. the court has ordered his acquittal;
2. the charge has been dismissed or remitted; 3. the preliminary investiga-
tion has been brought to an end without a decision for prosecution; or 4,
the request for a detention order has been rejected by the court.

He is also entitled to compensation if the court has found him guilty of
a less serious offence than that which might have lead to an order for
arrest or detention,

if he has tried to obstruct the investigation or evade trial or punishment,
compensation generally shall not be awarded.

Pamages include compensation for expenses, lost salary or wages,
infringement in business or trade and suffering. The sum may be reduced
if the deprivation of liberty has been deducted or considered at the
assessment of punishment or the ¢cxecution of the sentence.

The application for compensation is submitted to the Chancellor of
Justice who decides for the Crown. Against his decision no appeal is
allowed. The sums granted by the Chancelior of Justice are in most cases
small and he is sometimes criticized for being parsimonious. However, his
considerations are based on the general statutory provisions limiting the
civil liability of public agencies. That legislation is now under review in the
Ministry of Justice.

13. Reasons for Reform

During the 1970's the demand for more lenient responses to crime lead
to criticism of the provisions on pre-trial deprivation of hberty and
particularly of the frequent use of such measures. In 1977, a report by a
parjfiamentary commission made proposals for stricter preconditions for
arrest and detention. The report was not well received as many public
authorities found the proposals to favour the suspect to the detriment of
demands for efficiency in the fight against crime.

The main reform out of the discussions was a split of “travel prohibit-
ion” into “travei prohibition” and “duty to report to the police”. However,
this amendment did not lead to more frequent use of such measures as
alternatives to arrest and deteation. Nor could any wider interest in
supervision as a substitute to deprivation of liberty be found. That measure
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is today without practical significance as this category of offenders are only
arrested or detained when this is found to be absolutely necessary.
Statistics from 1983 indicate that travel prohibition were ordered for 350
suspects and duty to report to the police just for 60 of them.

In spite of some efforts from the Prosecutor-General to restrict the use
of deprivation of liberty before trial and particularly to cut down the
period actually spent under detention, no major change in the trend could
be observed. This was one of the reasons why the Government in 1983 set
up an expert commitee to review the provisions in order to cut down the
use of pre-trial deprivation of liberty without weakening the protection of
socicty, the efficiency of the investigation of crime and the institution of
the trial

The main reason for reform was, however, quite another. By ratifying
the 1950 European Convention and other international agreements
Sweden had undertaken obligations inconsistent with the existing provi-
sions. The Swedish legislation and its application was justly criticized by
the European Commission (Skoogstrom v. Sweden, 1983) and once by the
European Court (McGoff v. Sweden, 1984). Thus it was found that the
mandate given to the prosecutor (before the reform) to keep the suspect
under arrest for more than a few days did not satisfy the requirements that
the arrested has a right to be promprly heard by an official with judicial
power (i.e. a judge, not a prosecutor).

The expert committee reported in 1985 and proposed the legal proce-
dure that is now in force and which is set out in this paper. Its proposals
were in substance approved by Parliament in 1987 and, with regard to the
proportionality principle, in 1989. At present the Prosecutor-General, the
National Courts Administration and the Swedish Statistical Bureau are
engaged in a joint project including examination of this field of justice and
evalutation of the reform with regard to legal safeguards as well as
efficiency.

In 1975 round 35,000 persons were apprehended and there are no
indications that the number is less today. Of those apprehended in 1987
29,962 persons were arrested and the same year 9,275 persons were ordered
to be detained. The present legislation came into force by 12 April, 1988.
The first resuit of this project is that the requests for detention orders has
risen during the period 12 April, 1988 - 11 April, 1989 to 10,691 from 8,870
the corresponding period one year earlier. Other data are not yet availa-
ble.

14. Discussion

The use of pre-tfrial deprivation of liberty is the result of a conflict
between the interest of the suspect to be at large and the interests of
society to keep him under control during the investigation and the trial.
The provisions regulating apprehension, arrest and detention have to
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respond to demands for individual integrity as well as for the protection of
society and the efficiency of the public agencies. Mere statistics do not give
us any answer to questions whether such wishes and expectations are
realized. The figures may, however, presented in the proper context, give
some clues, Let us not forget that Sweden is in size 50% larger than Italy
but its population is just 15% of Italy’s.

Looking at the Swedish prison population we find in 1988 an average of
3,500 inmates, of whom 40% are placed in open institutions. The average
of persons detained in remand prisons in 1988 were 1,000, while the
number detained for forensic psychiatric examination and arrested in
police cells is not available. Of those detained before trial 78% are now
sentenced to imprisonment, while 3% are acquitted. Of the remaining 19%
about 7% are transferred to psychiatric or social institutions and the
remaining are put on probation, conditionally senienced or fined. The
total number of persons convicted and sentenced to a punishment more
sertous than a fine was in 1988 37,807, of whom 18,063 were sentenced to
imprisonment, 6,461 were put on probation and 10,319 were conditionally
sentenced. Mosi prison semntences are very short; for 7,858 convicted the
term exceeded two months (before reduction of a detention period). This
is to say that more suspects are ordered to be detained (10,691 requests for
detention orders, of which at least 809% were granted) than those actually
convicted and sentenced to such a period of imprisonment.

The figures just mentioned indicate that a considerable number of
suspects, subjected to detention orders, are given very short term prison
sentences or are put on probation. However, it should be added that this
is by no means due to the new legisiation. In fact, the figures show that the
portion of arrested and detained was even higher in 1978, Those who are
detained during the whole period before trial are given priority to be heard
by the court, cfr. 45:14 CJP. The most frequent delay is caused by forensic
examinations. This is mainly due to the inefficiency of the institutions
where such examinations are carried out. Just now the whole legislation
concerning mentally disturbed cffenders is going to be reformed. A
statistical investigation of the length of the detention period for a random
selection of detained (others than those undergoing forensic psychiatric
examinations) indicates that the efforts, encouraged by the Prosecutor-
General, to speed up the procedure have given good resuits (cumulative
percentages).

Days in deten-
tion hefore 1-3 47 814 1521 2228 2935 3642 43-63 64-90 91-180
judgement
1975 (n. 1 213)
1982 (n. 558)
1987 (n. 456)
1989 (n. 5783

7 32 66 80 82 95 98 108}
7 30 59 74 83 g2 95 104}
16 40 64 76 83 S0 93 100
23 62 81 88 92 95 98 100

_ o o o
e o O

90



By the amendment 1987 the general precondition for detention (and
arrest) was clarified by the requirement that there should be a risk in rhe
present case of escape, collusion or ongoing criminal activity. This is in full
conformity with the European Convention. The presumption for detention
(and arrest) in cases of serious crime does not fully satisfy the Convention
but the addition in 1989 of the proportionality principle is meant to
prevent abuse, The precondition risk of omgoing criminal activity is an
improvement of the prior requirement risk of recidivism.

The presumption for detention in case of serious crime does not fully
satisfy the Convention. However, by the addition in 1988 of the propoi-
tionality principle, the risk of abuse has been reduced. This principle as
stated in the provision CIP 24:1 paragraph three does not directly instruct
the court to take the severity of an expected sentence (e.g. the term of
imprisorment or the choice hetween imprisonment and probation) into
consideration. By paragraph four of the same provision an indication is
given, that detention shoutd not be ordered if it might be expected that the
punishment wounld not exceed a fine.

Like Denmark and Norway, Sweden has tried to form the criminai
justice system to work by quick trials and mild punishments. This concept
is continuously followed in Sweden in spite of crificism in the mass media.
It is only with regard fo recidivists and drug offenders that Parliament has
accepted a harder line. The increase in crime, particularly crimes of
violence and traditional economic crime (assault and battery, theft, bur-
glary and robbery} has, however, caused public alarm. Lacking potlice
resources with regard to staff and equipment have made it difficult to
handle all reports on offences known to the police, to investigate them, to
find a suspect and to collect evidence leading to his conviction.

The 1987 amendments of the provisions concerning arrest and detention
have resuited in shorter working periods for the police and the prosecution
before taking the necessary steps to have the suspect deprived of his
liberty, The work load on weekends and during holidays has tncreased at
the expense of other functions. Within the prosecution and the courts,
prosecutors and judges have to be on duty every day of the week to take
the necessary decisions. The remand prisons must be prepared to receive
arrested and detained suspect at any time. With regard 1o the defence of
suspects deprived of their liberty the Bar Association has been able to
establish a list of members on duty to appear as public defence counsels at
any time. It is likely that the costs for the Crown has risen due to the
increased need for irmmediate defence.

Evidently the reform has caused strain on the administration and
resulted in additional costs. At amy event, the suspects under arrest or
detention have been efficiently served by the authorities and the jegal
assistance system. On the whole the reform has been carried out better
than feared and very few would like to turn back to the old system.

Looking at the preconditions for arrest or detention to which reference
has been made, we find that risk of coflusion has long been the dominating
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factor, while risk of eseape is rarely used, The preliminary impression is that
after the reform, risk of collusion is still more frequently used as the
determinant factor. It is too early to state that the change from risk of
recidivism to risk of ongoing criminal activity has been of practical import-
ance. Such a risk has iong been considered to be implicit in relation to
certain types of offences, e.g. drug offences and house-breaking. It often
happens that the decision on arrest or detention is based on two or three
of the preconditions.

It was feared that the reform concerning detention might lead to more
frequent use of the special provisions on investigative detention. However,
the preliminary impression is that no such tendency has been observed.
With regard to vouthful offenders an increase of detention orders was
expected and has been noted. The social agencies have evidently not been
abie to offer quick and satisfactory alternatives to detention.

15. Concluding Remarks

The increase in crime has forced the criminal justice system to accept a
reduced burden on the public authorities, Thus, the courts have been
relieved of masses of trivial cases by widening of the competence of the
prosecution to remit prosecution and to impose fines. The prosecution still
has the responsibility for the preliminary investigation of offences but in
practice the police is carrying out the whole investigation in 85% of all
cases and present the results to the prosecution. The police tries to get rid
of many investigations by giving priority o more serious cases and leaving
the trivial ones aside.

Evidently the arms of the Law are not long or strong enough to fight
crime in modern society by means of the public authorities atone. Hence,
the private security industry has rapidly grown in order to protect (by
guards or technical devices) valuable property from being taken or de-
stroyed by criminal acts. Public institutions sometimes have established a
security staff of their own, while industry and business buy services from
authorized corporations. The private citizen has generally ao such means
to protect himself or his property from crime, He has to rely on the police,
but the police cannot give him sufficient protection nor clear up the
offenices of which he has become a victim.

Well aware of the fact that nothing else can be done for the victim of
assault or house-breaking, the police are now instructed promptly to
comfort the victimized citizen and assist him in finding help from the social
and medical agencies and recovery from his insurance company. No doubt,
this new police attitude to victims of crime has gained confidence in the
work so far done by the police. However, this is of little importance for
clearing up the offence, finding the offender and having him punished. It
may even be questioned whether the police is better suited for such a
function than any other public or private agency.

9z



It is still the primary charge of the police to prevent crime and to clear
up crime. As crime is human behaviour, the efforts are concentrated to the
offender. Thus, to ¢lear up crime is to a large extent to look for and secure
evidence and to find the suspect. It is then up to the public prosecution to
evaluate the evidence and decide whether the suspect shall be arrested or
immediately released. The prosecutor has then to consider the need for a
further deprivation of his liberty by detention. A request for a detention
order is heard by the court and once detained the suspect is deprived of
his liberty as long as the prosecution or the court finds it necessary for the
purpose referred to in the detention order.

It is generalily agreed that arrest and detention before trial are instru-

unless there is reasonable cause to suspect him of an offence that is likely
to lead to a more serious punishment than a fine. The degree of suspicion
may be raised higher than today, and so may the severity of the expected
punishment. The risk requirements may also be restrained. By doing so the
safeguards against unnecessary deprivation of liberty would be stronger
than today. How many social values would then be at risk?

It is not likely that the number of suspect subsequently not charged or
at the trial aquitted or only convicted of a minor offence, would decrease.
Their aumber is already teday small and only a few claim compensation for
undue deprivation of liberty. More suspects would be let at large. Some
would undoubtly evade trial or escape punishment. Many more would
evade prosecution by collusion and many others {mainly youthful offenders
and persistent) offenders would continue their criminal activity.

One way of cutfing down the number of offences wouid be to let the
suspect stand trial immediately after his apprehension. This would imply a
far-reaching reform of the Swedish courts: every proposal in this direction
has been rejected. Other methods to reduce the number of detained would
be to instruct the prosecutors not to request detention orders for offences
that are likely not to lead to a sentence of imprisonment but to a probation
order. The term actually speat under detention may be reduced by quicker
preparation of the case before trial and by more intense contral by the
courts of the actual need of detention of suspects awaiting indictment.

A substantial reduction of the orders for arrest or detention would
inevitably result in loss of offenders on the way from the apprehension to
the execution of the sentence. Apart from a few spectacular cases arising
from time to time, reactions from the public or mass media are not likely
to occur. The victim of the offence may feel that his case is not faken
seriously but he has no formal right to intervene. He is straight from the
start deprived of the confiict between himself and the offender.
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RESUME

Abvar Nelson, professeur honoraire de droit pénal a UUniversité d’'Uppsala
{(Suede), présente une éiude ef une analyse de Pupproche suédoise en matiére
de restriction de la Uberté avant jugement. Dans son introduction, Uauteur
souligne la faiblesse de la position des victimes du crime dans la procédure
pénale d'une part et le besoin d’une protection plus forte des suspects conformé-
ment aux accords internationaux de Pautre. I a été constaté en Suéde que le
code de procédure pénale et civile de 1942 n'est pas totalement en accord avec
la Convention Européenne de 1950 et avec la Convention Internationale de
1966. Ceci aboutit @ Vamendement des dispositions existantes en matiére de
restriction de la liberté avant jugement, dans le souci justement de les adapter
qux exigences de ces deux conventions el de répondre aux crifiques soulevées
par la Commission Européenne (Skoogstrom versus Suéde 1983) et la Cour de
Justice Européenne (McGoff versus Suéde 1984).

Le rapport présente les bases légales pour des mesures préliminaires depuis
Uenquiéte (ordonnée par ln police) jusqu'a 'awestation (ordonnée par le
irtbunal). Les conditions légales préalables a ces démarches sonf énumérées et
des données statistiques sont également fournies. D'une part, il est fréquemmeni
fait recours aux ordres; de autre, les alternatives telles que la surveillance,
Uinterdiction de vovager, l'obligation de se présenter ¢ la police n'ont pas été
appréciées outre mesure. Des dispositions spéciales régissent les interventions &
légard des jeunes délinguants.

L'auteur fournit des informations concemant le droit du suspect a fas-
sistance juridique et @ Pappel conire lordre de détention. Il constate que le
suspect aura le droit, au cas ou il serait libéré sans fugement ou acquiité par le
tribunal, d’obtenir une réparation de la part de PEtat pour tour délai de
privation de la liberté dépassant vingt-quatre heures. Sl est condamné, la
condamnation prévoira une réduction de la durée de la peine de détention.

Enfin, le rapport traite — et dans une cerioine mesure critigue - les
dispositions et leur application. Il affirme que le recours & la détention avant le
jugement pourrait éire plus restreint sans que cela aille au détriment de la
société et que laccélération de la procédure pourrait raccourcir la période de
détention pour bon nombre de suspects. H est rare toutefois que les suspects
s‘opposent; i est tout aussi rare gu'ils réclament une réparation. Les victimes
des actes délictueux peuvent factlemnent croire que les réponses a ces actes soni
inadéquates, mais elles sont d’emblée privées de leur conflit avec le délinguant
ef n'ont aucun droit formel d'intervenir.,

RESUMEN

El Dr. Alvar Nelson, profesor emérito de Criminologia en la Universidad de
Uppsala (Suecia), presenta un estudio y un andlisis sobre las limitaciones a la
libertad previas al inicio del proceso en Suecia. En su introduccién se sefiala
la indefension de la victima del delito en el Proceso Penal, ademds de la
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necesidad de reforzar la proteccion del sospechoso como se propone en los
tratados internacionales. En Suecin se constatd que el Codigo de Pro-
cedimiento Penal y Civil de 1942 no se adecuaba a lo dispuesto en la
Convencion Europea de 1950 y en la Convencion Intemacional de 1966, Por
ello, las disposiciones sobre limitaciones a la libertad previas al proceso fueron
modificadas en 1987 y 1989 para satisfacer los requisitos de esios acuerdos y
las criticas hechas por la Comision Europea (caso Skoogstrom versus Sweden,
1983} y el Tribunal Europeo (caso McGoff versus Sweden, 1984).

El estudio presenta las bases legales referentes a la fase preliminar de
investigacion (ordenada por la policia) y detencion (ordenadu por el juez). En
esta fase se examinan las condiciones legales acompanadas de algunos datos
estadisticos. Aunque las ordenes de detencion se aplican incluso para las
contravenciones, las posibles medidas alternativas {por ejermplo: supervision,
limitaciones de desplazamiento, comparecencia en comisarias) resultan poco
utifizadas. Se hace también referencia a medidas especiales destinadas a la
delincuencia juvenil.

Se ofrece informacion sobre los derechos del sospechoso en maieria de
defensa v recursos de apelucion contra la orden de detencion. Se resefia que el
sospechoso sin juicto o sf es absuelto por los Tribunales tiene derecho a ser
indemunizado por el Estado por cualquier periode de privacion de libertad
superior a las 24 horas. Si es condenado se le compuia de la condena el
periodo de detencion previa.

Finalmente, las disposiciones y sus aplicaciones son discutidas y hasta cierto
punto criticadas. Se argumenia que ¢l uso de la privacién de libertad previa al
juicio se podria restringir puds sin perjuicio para la sociedad. Ademds, muchos
sospechosos podrian ver reducido este periodo de detencicn acelerandose el
proceso. De cualquier forma, los sospechosos rara vez objetan las ordenes de
detencion y, si son liberados o absueltos, en general, no solicitan indemniza-
ciones. Las victimas, por ofra parte, podrign senfir gue la respuesta dada al
delito es inadecuada, va que desde el principio, eflas son apartadas del
conflicto surgido con sus afensores e impedidas formalmente de actuar.

{Traduccidn del inglés de Dolores Norris y José R. Serrano-Piedecasas,
Universidad de Salamanca)



Cesare Beccaria, Death Penalty and Torture

by
GIAN DOMENICO PISAPIA
Professor of Penal Procedure,
University of Milan; 1SSD Vice-President

Two centuries have passed since the appearance of Cesare Beccaria’s
immortal “pamphiet” Dei deliiti e delle pene (“On Crimes and Punish-
menis”}, yet, despite our perception of the far-sightedness and modernity
of his thinking, we must also recognize, with some bitterness, that many of
the principles that he put forward have still not been accepted, even less
respected, in many parts of the world,

In fact, as we all know, not only are there many countries where capital
punishment still persisis, but many others where it stili exists in practice
although officially derived (one thinks, for instance, of los desaparecidos
and similar phenomena). The same is true of torture, which is outlawed in
ail legislative systems but praticed, alas, throughout the globe. For confirm-
ation, one needs only consult the admirable publications of “Amnesty
International” (1).

Immediately one asks: why did this smali volume have such an enormous
success, far exceeding its Author’s expectations?

One reasot must surely He in the fact that Beccaria offered (although
this was not his objective) a first organic exposition of Criminai Law and
Procedure, condensing the vast subject, in a2 masterpiece of synthesis, into
a remarkably small number of pages.

Another reason may be seen in the simplicity and incisiveness of his style
and consistency of expression, as well as the compelling persuasiveness of
his argument, which grips the reader, almost unconsciously, from the start
to the end of his marvelious work.

But the greatest and most decisive reason for the work’s success
certainly lies in the profoundly innovative, even revolutionary, character of
the principles proctaimed by Beccaria and his untiring relentless battle
against the prejudices of his age, against the privileges at large in the
society in which he lived and the medieval relics persisting in Criminai Law
at the awakening of the 19th Century.

Although some of Beccaria’s ideas had emerged before his own day,
there is no doubt that his work, apart from containing the first complete
and organic critique of the whole system of Criminal Law and Procedure
in force at the time, puts forward the lines to be followed by concrete
reforms — before him, no-one had done that.

Beccaria himseif plainly reveals the sources of his intellectual formation
and training, acknowledging his debt to the ideas of Rousseau, Montes-
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quienu and the Encyclopoedists.

But one other writer exercised a decisive influence over Beccaria:
Francis Bacon, recognised by the Encyclopoedists as the father of esperi-
mental philosophy and “the greatest, most universal, most eloquent of
philosophers™,

Nevertheless, we cannot speak of the inteliectual formation and training
of Cesare Beccaria without mentioning his association with the brothers
Alessandro and Pietro Verri and especially the atmosphere of scholasti-
cism and social concern which permeated their home.,

If Alessandro, the younger Verri brother, gave Beccaria the benefit of
his experienice as “protector of prisoners”, providing a close insight into
the cruel udicia] system of the time, it was the etder brother, Pietro — who
in his turn was preparing his Observations on Torture, written in 1776 but
not published until 1840 — who pressed him to write Dei delitti e delle pene.
And anyone accusing Beccaria of ingratitude should be reminded of how
Beccaria, writing to the Abbot Morellet about Pietro Verri, said “he is a
most estimable man, for the quality of his heart as of his mind, and he is
the dearest friend 1 have. I have the same attachment to him as Montes-
quieit had to Stefano de {a Boétie. He has given me the urge to write and
I owe it to him that I did not consign the manuscript of Dei delitti to the
fire. He had, in fact, the kindness to copy it out in his own hand” (and, we
might add, to correct the spelling!) But, above all, in a letter to Pietro
Verri himself, Beccaria wrote: “Your kindness and sympathy, continuously
strengthening our friecndship, mean more to me than glory: without them,
only obscurity would be dearest to me”.

Indeed, it was in the discussions that Beccaria had with the Verri
brothers in their home, that the idea was born of writing an essay on
crimes and punishments, and it was the Verri brothers who persuaded him,
in 1762, to publish his first work, Dei disordini e dei rimedi delle monete nello
Stato di Milano nel 1762 (“On the disorders of the currency in the State of
Mijar in 1762 and on the remedies for them™), the work in which he first
demonstrated his abilities. Tt was the brothers Verri who introduced
Beccaria to the circle of people who gave rise to the famous paper I caffe,
to which he contributed numerous articles. Yet again, it was the brothers
Verri who encouraged him to go to Paris, where he engaged in discussions
with the most famous writers of the day, and Alessandro ventured to
accompany him and keep him there some time, recognizing the misgivings
that Beccaria had about returning to Milan. Finally, it was Pietro Verri
who wrote for him the Reply to an Essay entitled Notes and Comments on
the book Crimes and Punishments, published in 1765 at Lugano in prompt
reply to the base and poisonous accusations levelled at the author of Def
deliti e delle pene by the Dominican friar Angelo Fachinei.

In Fachinei’s pamphlet, which appears to have been writien at the
behest of the Venetian oligarchy, stung by the harsh criticisms made by
Beccaria of the secret charges widely employed in the Venetian Republic,
the author of Dei delitti e delle pene was described as a “frenzied impostor”,
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“narrow and smali minded”, full of “shameful contradictions, sophisms and
paralogisms”, and, in particular, accused him of being an “enemy to
religion and Christianity”, “a bad philosopher and a bad man”, who
believed “religion to be incompatible with the good government of a
State”, who, in short, was “one of those impious writers who treat
churchmen as idiots, monarchs as tyrants, saints as fanatics, and religion as
imposture, ard who even blaspheme the majesty of their Creator”.

In the Foreword to the second edition of Dei delitti ¢ delle pene, Beccaria,
who was keener to have his principles accepted than to become a martyr,
openly professed his faith and obedience and warned the reader against
false interpretations of the work: “Whoever might to honour me with his
views, should begin by understanding the aim of this work, which, so far
from undermining legitimate authority, seeks to strengthen it, if opinion
may weigh more than force in the minds of people, and gentleness and
humanity may justify it in the eyes of all. The criticisms levelled at this
book are based on misconceptions and oblige me for a moment to
interrept my arguments to my distinguished readers in order to close the
way once and for adl to the errors of a timid zezt and to the calumnies of
malign envy. Whoever, I say again, might wish {0 honour me with his views,
should not begin by attributing to me destructive principles on truth or
religion; indeed, 1 have demonstrated that these are not my principles: I
am not an unbehever or seditious, a bad logician or poetiticaily careless, but
dare to embrace every proposition that serves to support the interests of
humanity”,

There are those who have accused Beccaria of cowardice in such
protestations. And even Amati, one of his most careful and perceptive
biographers and commentators, writes: “If Cesare Beccaria, with disdain of
silence and a frank declaration of his principles, had replied to the
accusations of the Friar {Fachinei), he would probably have met the fate,
which he little relished, of Macchiavelli, of Galileo, of Giannone”.

But the facts justified him. Apart from the success of his work, honours
and plaudits were heaped on him from all quarters, including Venice,
which had originally made the most afrocious charges against him. Dei
delitti ¢ delle pene, which was proscribed until 1781, was so favourably
reccived by many that a friend (Bettinelli} could write of Beccaria in 1765;
“Now that the first shiver of fear has passed, Venice esteems the work like
all other people, even those who find defects in it”. Visconti, too, wrote
from Venice on 2Ist May 1768: “Defender and protector of the human
race is the name that, antonymously, all who speak to me give you; and
when, here, among the few men of letters that there are, they speak of the
defender and protecior of the rights of men, they can only be referring to
Beccaria. Everyone is burning to see you and know you personally;
whenever they speak of you, they cannot believe that you are only thirty
years of age; they await you with open arms and constantly solicit me to
invite you to come to Venice, where even those who first had your book
banned, long for you, praise you, admire you and enthuse over your book™.
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Since 1765, moreover, the Berne Economic Society had voted a goid
medal to the author of Dei delitti ¢ delle pene, while the Literary Gazette
on st October in the same year had praised him as the citizen who “dares
to raise his voice in defence of humanity against the most deep-rooted
prejudices”.

Even more interesting were the practical results obtamned with those in
government and the influence that the work had on the legislation of the
time and subseguently. On 4th February 1766, the Duke of Wurtemburg
wrote to him: “I can assure you of my utmost efforts to abolish these
barbaric punishments, which grievousty offend natare and against which
you fight so successfully”. On 31st December 1767, Beccaria received a
fetter from Copenhagen telling him that the Danish laws which prescribed
the most atrocious penalties were being reformed “in conformity with your
wise and beneficent maxims”. Above all, in Italy, in Europe, indeed in the
whole world, the formidable reforming movement rapidly spread and
gained strength, to abolish in so many countries torture and the death
penalty.

On 18th November 1766, the choreographer Angiolini wrote to him
from St. Petersburg: “S.E. Selaghin (a Minister in the Cabinet) has not
only read and admired your book, but, contrary to the ancient praciice in
this State, which is to commence with torture io discover the crime, has
already introduced the Law, in the new city of Eemburg, as he has in
Narva, of prohibiting “putting the question” (torture) to anyone. I must
also tell you that the sovereign too has already read your beook and is
greatly impressed with the humanity which your Lordship so forcefully
masntains”.

Indeed the Empress Catherine H offered employment to Beccaria in the
Russian capital, sending Minister Kaunitz to meet Beccaria in his own
country. On 27th Aprit 1767, Kaunitz wrote from Vienna to the Superin-
tendent for Lombardy, Count Firmian, who had advised him of the fact:
“It wouid be a great pity to lose a man who is not only so knowledgeabie
but who, to judge from his book, seems accustomed to thought at a time
when we are sorely deficient of thinkers and philosophers; indeed, it would
do little honour to the whole Ministry to see the esteem due to his genius
denied by other countries”.

In fact, while Beccaria’s ideas had been promptly embraced in the
Austrian capital, with the total abolition of torture and restriction of the
death penalty, the Milan Senate was violently opposed to Beccaria’s ideas
(*no prophet in his own country!”} (2). In 1776, the Empress Maria
Theresa, despite the contrary vote of the Senate, decreed the abolition of
torture. And since it continued to be applied, albeit sporadically, Kaunitz
sent the following dispatch to the Milan Senate: “In execution of the will
of His Majesty (Joseph II), already declared in the clearest terms, torture
must entirely cease”. And in a decree of 1ith September 1780, we read:
“Torture must cease entirely, whether to obtain a confession or to seek a
suitable response to questioning or to break silence, or to reveal super aliis,
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et complicibus; even more so when it is a case of purging the slander of
witnesses or accomplices or other false testimonies, or contradictions
between the questioned person and witnesses, or, finally, cases where the
Senate was previously accustomed to order torture super reafus, even after
passage of the death penalty.

In the Parliamentary Council of Lombardy for reform of the penal
system, Beccaria continued to fight, but without success, for the abolition
of the death penalty. The same Council was reconvened after the death of
Joseph II by the Emperor Leopold 11, and the question of the death
penalty was again put on the Agenda, for the Meeting of 12th January
1792,

The debate continued into other sessions of the Council. Beccaria, and
Risi (author of a meritorious work or Criminal Law published in Milan, in
Latin, in 1776), and also Gallarati Scotti, a judge of the Supreme Court,
were in a minority against the other members of the Council.

However, at the and of the discussions it was agreed, in view of the wide
diversity of views expressed, to postpone any decision on the question and
to send two reports (which subsequently proved to be three) to Minister
Kaunitz, together with the Minutes of the Council’s proceedings. Beccaria
prepared the minorify’s report, summarizing and integrating, even more
effectively than in Dei delitti e delle pene, the arguments against the death
penalty as a standard penalty for ordinary crimes: “The three under-signed
are convinced that the death penalty should not be awarded except where
absolutely necessary, and such positive necessity, in a peace-loving State
with its society and proper administration of justice, should not occur
except in the case of someone seeking to overthrow the State whose
imprisonment, however diligent, would not prevent, because of connexions
cither inside or outside the country, further efforts to disturb society and
place it in jeopardy. We believe that in no other case would the death
penalty be justified; first, because it is not just, being unnecessary; secondly,
because it is less efficient than a continuing penalty supported with sufficient
and repeated publicity, thirdly, because it is irreversible.

The question of isreversibility — which he had not covered in his work —
received particular emphasis from Beccaria, pointing out, even if as a
postscript, the serious problem of judicial error. “From an examination of
all legislations — he writes — one finds that the proofs required to sentence
a wrongdoer to death have never been so conclusive as to remove this risk;
neither proof by witnesses, even though there may be more than two of
them, nor proof through independent circumstantial indications, even if
accompanied by a confession from the accused, suffice to meet the limits
required of the weak sacrificed to cruel ignorance and to sumptuous
indolence, the barbaric torments of excessive and futile severity for a
multitude of offences which are either imaginary or unproven, the squalor
and horrors of a prison, aggravated by the bestial torture of the wretched
inmates, in cases of uncertainty, should be a matter of severe concern to
judges who influence the opinions of human minds”.
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Siuch a premiss suffices to demonstrate not only the breadth of the
material tackied by the author, but also the profoundly innovative
character of the work. And almost to give a sample and indication of the
aims of the radical reform for which he is striving, Beccaria immediately
gutlines the most burning issues to which he will revert in greater detail in
subsequent chapters, asking’ “is death a really useful and necessary penalty
for the security and good order of society? Are torture and torments just
and do they achieve the objective aimed at by the law? Are the same
penalties equally usefull at all times? What influence do they have on
people’s habits?” The author sets out to answer such questions with
“geometric precision” and declares at once that if, by asserting the rights
of man and of invincible truth, he will help to save just one wretched victim
of tyranny or equally fatal ignorance from the pains and anguish of death,
the blessings and tears of such a single innocent, expressing his transports
of joy, would console him for any contumely he might suffer from man.

Beginning with the contractualistic concept of law, Beccaria lays down
three fundamentals to be satisfied by Criminal Law and Procedure: the
principle of certainty of Criminal Law (nullum crimen sine lege); the
principle of non derogation from penal proceedings (nulla poena sine
iudicio), itself founded on the principle of the separation of powers; and
the principle of the humanization of the Criminal Law, strictly linked with
a recognifion of the preventive character of the penalties it imposes.

When one reflects that these principles, which represent basic
guarantees of liberty, justice and humanity, were put forward in a society
whose structure was stili medieval, where the sovereign’s authorify was
often absolute, where class privileges were the norm, and the atrocity of
punishments, like the use of torture, were entirely usual and legal, one can
appreciate the profoundly innovative character of Beccaria’s work and
realize why some of his proposals were directly adopted in the Declaration
of the Righis of Man which, twenty-five years later accompanied the French
Revolution.

The frequently arbitrary nature of judgments explains the stance taken by
Beccaria on the problems of legal interpretation. Concerned to safeguard as
far as possible the principle of certainty in the law, he did not hesitate to deay
the court any power to interpret the penal laws. He was clearly thinking above
all of the danger of analogous interpretations, when writing: “Not even the
power of interpreting penal laws may lie with the criminal court judges, for the
very reason that they are not legislators... In every crime the judge must construct
a pertect syllogism: the greater proposition must be the general law, the minor
one, the question of whether the action conforms or not with the law; the
conseguence must be freedom or penalty... When the judge is obliged, or
wishes, to construct more than one syllogism, the way js opened to uncer-
tainty”. Beccaria adds (infroducing a concept which even today remains valid):
“There is nothing more dangerous than the commonly accepted concept of
consulting the spirit of the law. This is a pallisade which crumbles before the
torrent of opinioa”.
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But Cesare Beccaria has passed into history, and not only the history of
Criminal Law, most of all for his passionate campaign against the death
penalty, to the extent that there is no abolitionist who does not invoke his
name like a clarion cali against capital punishment...

First of ali — and here is one of the points to demonstrate most clearly
the modernity of his thought - he insists on the preventive aim of the legal
sanction, whether as general prevention or special prevention. “The aim of
penalties is not to torment and afflict a sentient being, nor to undo a crime
that has been committed... Will the cries of a wretched person ever serve
to revoke an act that is already completed? The aim, therefore must orly be
to prevent the wrongdoer from offending again against society and to deter
others from following his example. So, penalties, and the means of executing
them, must be chosen in such a way as to be proportionate io the offence
and to make a more effective and enduring impression on the minds of
men and the least physical anguish on the body of the offender”.

The [taliar Constitution is not far removed from these precepts when it
solemnly declares in Art. 271 that “penalties may not consist of treatments
contrary to the principles of humanity and must tend towards the re-edu-
cation of the offender”.

The considerations adduced by Beccaria in the chapter entitled “On the
gentleness of penalties”, to demonstrate the sad consequences that may
flow from cruel sanctions, which are “contrary to the basic aim of
preventing crime”, are so strikingly modern in outlook that they deserve
careful study and meditation, even by many scholars of today.

Beccearia’s sfaring-point {o arrive at his denunciation of the death
penalty is “the useless prodigality of physical torment, which has never
made any man better”. His arguments on this theme become progressively
more penetrating, his reasoning niore compact, and his logic inexorable.
He tackles the question of sources and pointedly asks: “What right can
men ever have to slaughter their own species?... Who would ever vest in
another man the right to kill him? How ever can the greatest benefit of all,
life itself, exist in the least sacrifice of the freedom of an individual? And
if that were done, how can such a principle stand alongside the one that
man has no right to kill his fellow man?” The negative reply that all these
guestions demand, leads the author to conciude that the death penalty is
not just, not useful and not necessary; and it seems absurd to him that laws
“which abhor and punish homicide, commit the same act, aiming to deter
citizens from committing homicide by permitting the public to do so”.

Beccaria draws from his criticism of the death penalty two fundamental
canons on the promptness and certainty of the law, which should always be
in the forefront of the minds of legislators and judges of every age and
time: “The closer in time and space that the penalty is to the committed
crime, the juster and more effective it will be... One of the greatest
restraints on crime is not the severity of the penalty but its infallibility...
The certainty of punishment, however moderate it may be, will always
make a greater impression than the fear of a more terrible one associated
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with a hope of avoiding it”. This is the reason for Beccaria’s aversion to
measures for reprieving crimes, which regrettably afflict our Italian legisla-
tion.

Another bastc theme tackled by Beccaria is that of torture. He cam-
paigns against this barbaric system of extracting the truth, guite correctly
placing in doubt its usefulness or efficiency. “This is the sure means - he
writes — of absolving the robust scoundrel and condemning the weaker
innocent folk... between two equally innocent or guilty men, it is the
staunch and robust one who wili be absolved and the weak and timid one
who will be condemned”,

Beccaria then touches on the question of the value of confession, the
main objective of torture and asserts the broader principle of the presump-
tioa of innocence. “No man may be called a criminal - he says - until
judged guilty, nor can he be deprived of society’s protection until proved
to have broken his covenant with it”. He goes on: “The crime is either
certain or uncertain; if the former, it should only be met with the penalty
prescribed by law and torture is as useless as the confession of the
offender; if the latter, an innocent against whom the law says no crime is
proven, should not be subjected to torment”.

Beccaria spares no censure against “this infamous crucible of the truth,
which is... & surviving monument of ancient savage legislation, when the
ordeals of fire and water were looked upon as God's judges”. And after
recording many exampies of “innocents who confessed to crime under the
agony of torture”, he does not hesitate to speak with irony on the
lugubricus theme, observing that “a mathematician might resolve the
question better than a judge — given the strength of muscle and sensitivity
of an innocent’s flesh, he might assess the degree of pain needed to make
him confess to a given crime”,

~But the whole procedural system and its structure are attacked by
Beccaria. His penetrating criticism of secret charges {which was probably
the cause of Fachinei’s attack on him); his comments on preventive
detention, which he wishes to see limited to cases specified by the law, so
as to avoid any arbitrariness on the part of the judge; his amnalysis of
evidence (which he endeavours to classify); the value of witnesses and
judicial investigation of the accused (from which he would rightly exclude
answers on oath); and finally his stance against secret proceedings in
general, demonstrate Beccaria’s sensibility to the most burning issues of
Criminal Procedure, as well as the profoundly liberal character of his
thought. Suffice to record - if further conviction were needed — Beccaria’s
comments on the difficult and often painful therne of preventive deteation,
warning that: “the deprivation of liberty, which in itself is a penalty, should
not precede a conviction except where absolutely necessary. Detention is
the simple custody of a citizen until he is judged guilty; and such custody,
being essentially hurtful, shouid last as short a time and be as little
burdensome as possible... The harsh fact of detention should only be
required by a need to prevent the flight of the accused or to prevent
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interference with the gathering of evidence. Likewise the proceedings
should be concluded in as short a time as possible”.

This last point, too, serves to illustrate how many of the principles
declared by Cesare Beccaria two centuries ago have come to form part of
all civilized legislative systems, to continue the slow march against ob-
scuranticism, prejudice and assauits on freedom in whatever form.

Torture, which was once a legal means of acquiring proof regrettably is
still with us, whether ctandestinely implemented or masked in various
forms; the painful slowness of legal proceedings, which helps the guilty and
afflicts the innocent, is still such as to represent a real form of moral
tortare.

Let us hope that the European Convention for the Prevention of
Torture, adopted on 26th June 1987 by the Committee of Ministers of the
Counci! of Europe, will finally put an end to this uncivilized custom which
still fiourishes today, albeit often in covert forms, in most countries.

In the last chapter of his work, Beccaria makes a suggestion which
should serve as a stricture to all legislators: “Make the laws clear and
simple and let the whole power of the nation be dedicated to defending
them.,, Make the laws favour less the classes of men than men themselves.
Ensure that men fear the law and the law alone. Fear of the law is salutary,
but fear of man by man is a fertile source of crime”. Hence the “general
theory”, offered as the final seal on the volume: in order that no punishment
shall be a violation of one or more person against a private citizen, it must be
essentially public, prompt, necessary, as light as possible in the circumstances,
proportionate to the crime and specified by law,

Let us express the hope that the principles illustrated by Cesare Beccaria
and defended in his immortal work, and with which his name will for ever
be linked, will find fulfilment in all civilized couitries of the world.
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RESUME

Le rapport examine en détail les contenus de 'oewvre de Beccaria “Des déliis
et des peines”. Il prend en considération les influences qui se sont exercées sur
la pensée de lauteur et les effets théorigues et pratiques qui ont découlé de
loeuvre méme.

La raison du grand succes de cet ouvrage réside dans le caractére profonde-
tent innovateur des principes qui vy sont proclamés et dans la bataille ouverte
engagée par Beccaria contre les préjugés de 'époque, contre les priviléges de la
$Ociété et contre les résidus movennageux qui dominent encore le droit pénal qu
tout débur du XVIIe siécle.

S'il est vrai que le livre de Beccaria constitue un premier fraité struciuré du
droit pénal et de la procédure pénale, ce qu'il y a de plus remarquable encore
est qu'll représente la premiére prise de position résolue contre la peine de mort
ef In torture.

Quant aux influences qui s'exercent sur Beccaria et sur son oeuvre, Uauteur
évoque Rousseau, Montesquiew, les Encyclopédistes et Francis Bacon. il
souligne tout particulierement les rapports entre Beccaria et les fréres Ve, A
cet égard il mentionne la critique qui lui est faite par le frére dominicain Angelo
Fachinei sur Uordre de Poligarchie vénitienne et la réponse écrite pour Beccaria
par Pietro Verri.

Le rapporteur évogue également les nombreuses reconnaissances de son
mérite et les honneurs infinies rendues a Beccaria. Il souligne tout particuliére-
ment les résultats pratiques de son enseignement accuellli par les législations de
rnombreux pays en matiére d’abolition des fortures et de la peine de mort.

I constate notamment que le systéme procédural tout entier est attaqué dans
sa structure méme par Beccarig & iravers lg critique faite des accusations
secrétes, @ travers ses observations lucides sur la garde préventive que Beccaria
veut par ailleurs limiter G des cas strictement établis par la loi, & travers
Uanalyse du théme des preuves, de la valeur des témoignages et de I'interroga-
toire du prévenu, & travers la prise de position ouverte contre le secret du procés
en général. Le rapport évoque également la conception de la peine dans sa
fonction de prévention géndrale et spéciale plus que de répression et Uaffirma-
tion du principe de la présomption d’innocence.

Lauteur s’étend amplement sur les argumentations contre la torture et contre
la peine de mort, inutile, inefficace, injusie et surtout irréparable, comme le
déclare Beccaria dans le rapport de minorité du Conseil caméral pour la
réforme du systéme pénal de la Lombardie.



Le rapport s’achéve par la dénonciation des pays qui pratiquent encore la
torture et la peine de mort. Ce qui n'équivaut pas & admettre inutilité de
l'oeuvre de Beccaria au nom duquel tant d’autres pays ont aboli la peine de
mort et au nom duguel se développe le processus d’humanisation du droit et
de la procédure pénale qui trouve son expression la plus élémentaire dans
Labolition de la torture.

RESUMEN

El informe exarnina detalladamente los argumentos de la obra de Reccaria,
“De los delitos y de las penas” considerando las influencias que incidieron en
el pensamiento del autor y los efectos tedricos v préticos que surgieron de la
obra misma.

Las razones del gran éxito de la obra se encuentran en el caracter profunda-
mente innovador de los principios que en ella se proclaman v en la baialla
abierta llevada a cabo por Beccaria contra los prejuicios de la época, contra
fos privilegios de la sociedad, y conira las reminiscencias medievales todavia
dominantes en el derecho penal de los albores del siglo XVIIL

Si es cierto que el libro de Beccaria ofrece un primer traiamiento orgdnico
del derecho vy del procedimiento penal lo que es aun mds notable es que
representa la primera y decidida toma de posicion contra la pena de muerte y
la tortura.

Entre lus influencias que se descubren en Beccania y en su obra se recuerda
a Rousseau, Montesquieu, los Enciclopedistas v Francis Bacon, pero especial-
menie se sibraya la relacion que medio entre Beccaria y los hermanos Ve,
Con este propdsito se alude a la crifica efectuada por el dominico Angelo
Fachinet por orden de la oligarquia veneta y la breve réplica escrita en defensa
de Beccaria por Fietro Verri.

FPor otra parte, se recuerdan también los reconocimienios y honores que
llegados de todas partes, se wributaron a Beccaria, y sobre todo se subrayan los
resultados prdcticos recibidos en las legislaciones de muchos paises en lo que
se refiere a la abolicion de la tortura v de la pena de muerte.

Se pone de relieve como todo el sisterna procesal y su misma estructura son
atacados por Beccaria a fravés de su critica a las acusaciones secretas, sus
hicidas observaciones sobre la prision preventiva gue Beccaria quiere limitar a
los casos taxativamente establecidos por la ley, su analisis del tema de las
pruebas, del valor de los testimonios y del interrogatorio del imputado, y su
abierta toma de posicion conira el secreto del proceso en general.

Ademds se recuerda su concepcidn de la pena en su funcidn mds de
prevencion general v especial que represiva y la afirmacion del principio de
presuncion de inocencia.

Se detiene después ampliamente sobre las argumentaciones contra la tormura
y contra la pena de muterte, iniitll, ineficaz, injusta y sobre todo, irreparable ral
v como declara Becearia en la Memoria de la Comision nombrada para la
reforma del sistema criminal de Lombardia.

106



El informe se concluye con la denuncia a aquellos paises en los que se
recurre todavia a la tortura v a la pena de muene: de esto no se deduce la
inutifidad de los escritos de Beccaria, en cuvo nombre la pena de muerte ha
sido abolida en muchos estados y en ctuvo nombre se estd desarvollando el
proceso de humanizacion del derecho y del procedimienio penal que encuentra
su mis elemental expresion en la abolicion de la tortura.

(Traduccidn dei italiano de Cristina Méndez Rodriquez, Universidad de
Salamanca)



The Model of Crime Prevention in Hungary

. by
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The model of the crime prevention in Hungary is much more a
theoretical than a practical and concrete issue at present.

Criminal sciences in general and criminotogy in particular have been
caliing for the building up of an efficient crime prevention system for over
a decade. The makers of criminal policy accepted the concept quite a while
ago and went as far as inviting experts to make preliminary studies and
producing a draft of relevant legislation as far back as 1983, but no
government decision has as yet been taken on the issue. Perhaps the
current year will witness the estabiishment of the state and sociat organ-
ization of crime prevention as a resuit of the steady increase in crime
constituting a growing threat to public security. In any case, the profound
social transformation now taking place in Hungary, coupled with the idea
of the legal state coming increasingly into the picture, demand that
concepts connected with the values of norms be reconsidered and the
development of the awareness of responsibility be made more intensive.

Voluntary crime prevention organizations have arisen in quite a few
countries and cities of Hungary. So far as their operativeness is concerned,
they differ greatly from one another, basically because the regional
organizations are not coordinated and theoretical guidance is lacking.
Although, in contrast with social policies, there has not yet been any
essential opposition displayed towards criminal policy, nor has there been
any change in direction, several theoretical views which were regarded as
valid earlier may well be called into question today.

For this reason, the establishment of a national organization in crime
preveation and nationwide activity to this effect, both based on solid
theoretical foundations, cannot apparently be delayed any longer.

I. Fundamental Principies and Theorems

As a rule, theory is a framework for practical activity.

Practice can only function effectively and with the fewest possible errors
if it relies on a theory which adequately reflects reality.

That is why it is essential to clarify theoretical problems, because
different or contrasting theories can act as foundations for the construct-
ton of entirely different practical systems. Thus the organization and
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functioning of ¢rime prevention, the system of measures adopted or to be
taken later and their efficiency largely depend on the fundamental prin-
ciples with which to comply while the relevant tasks are to be fulfilled. In
this field the basic principles that, in my view, are of outstanding import-
ance are the following:

1.There are reasons and conditions lying behind criminal offences just as
there are reasons and conditions lying behind every phenomenon. Accept-
ance of the above statement s equal to recognition of the universal rule of
causality and corresponds 10 the epoch-making scientific assumption made
by Adolphe Quetelet, the father of criminology, who suggests that the field
of human behaviours, which are apparently based upon free will, is
governed by rules, just as natural phenomena, such as winds and storms,
are governed by regularities (1), {although they are obviously different —
J.V.). Causality can be regarded as a theoretical starting point, since quite
a few of the additional theorems can be traced back to causality and
determinism. Since they are of outstanding importance from a practical
aspect, it is virtually unavoidable for criminology to take a position on
them today.

2.The reasons and conditions leading to crime can be influenced by
economic, legal and social measures. In this context, the formal logical
chain is this: if criminal offences are determined by causes and conditions,
they can be determined by international human activity. Efficient crime
prevention demands that what are described as the effects of “crimino-
genic” factors are to be reduced or eliminated and at the same time factors
stimulating people to compiy with norms are to be strengthened.

Thus crime prevention is a contribution towards building a better society
and raising a generation of citizens that will view the circumstances and
individual and social interests in a more realistic fashion.

3.The establishment of criminal responsibility is merely one element and not
necessarily the most important one of crime prevention. In this system the
other legal and social means of prevention have a decisive role to play. The
establishment of criminal responsibility is a method of reparation in nature
and so it only comes into play if social preveation fails to be effective.

It has been a generally accepted idea, which is sfill a predominant
concept in the ranks of the population, that the establishment of criminal
responsibitity is the expression of the extent of crime and it is the function
of punishment. It is quite obvicus today that crime can increase even if the
system of the establishment of responsibility has not changed, where an
unfavourable development in social conditions takes place, if the number
or intensity of “criminogenic™ factors grows.

4. An efficient crime prevention system can only be built up under ceniral
state guidance, coordination and support. It goes without saying that
participation of the citizens and organizations acting voluntarily cannot be
dispensed with f this task is to be accomplished successfully, but they can
hardly initiate or carry out nationwide actions uniess they are backed by
central guidance, coordination and support. In the practice of crime
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prevention, a considerable role must be played by local administrative
organs in providing public order and taking social policy measures.
3.Crime is a negative social mass phenomenon involving or influencing a
considerable part of society. A certain percentage of the population will
become criminal offenders every year. As a consequence of accumulation
with the passage of time, nearly 15 per cent (2) of the population is
estimated to have been dealt with by the administration of penal justice. If
the number of latent offenders is added to the above percentage, it will be
guite obvious that the breaking of penal norms is a mass phenomenon,
which, by its own nature, will define the methods and means by which
society reacts to them. On the one hand, a consistent reaction to the

sanctions and toleration are needed, for the breaking of norms on a large
scale which cannot be traced back to actions committed by individual
malefactors, as was suggested by some people carlier. It is an unavoidable
mass phenomenon arising from the society which we organized and in
which we operated. That is why Cesare Beccaria’s recognition that it is in
the unavoidability, and not the severity, of punishment that its major
preventive strength fies (3).

6. From the preceding theoretical assumption it follows that wirhin the
systemt of the establishment of the number of behaviours detrimental and
dangerous to society and for which the establishment of responsibility takes the
Jorm of criminal procedure and penal stigmatization there must be a rational
reduction. Parallel with this, however, the administrative, civil faw, politi-
cal and moral forms of the establishment of respensibility must be
strenghtened, meaning that all the forms over and above the establishment
of criminal responsibility must be given a larger scope. It is wise for the
establishment of criminal responsibility to be adopted as the witima ratio.
In this connection I must mention that experts desagree on this particular
point, It is not yet known which position will eventually be formulated in
the relevant legislation.

7. In addition to reacting consistently to norm-breaking behaviours (un-
avoidability of reaction) it is also essential to react with similar consistency to
norm-abiding, responsible behaviours. One of the fundamental tasks of
crime prevention is to propagate the awareness of responsibility and to
render norm-abiding behaviour as general as possible.

The science of education supplied evidence to the effect long ago that
stimulation, recognition of a positive behaviour, praising good conduct etc.
in short, positive reaction to positive behaviour, has a much greater
influence to exert on the development of the awareness of responsibility
than prohibitions can ever have. Man’s normt-abiding conduct is not innate
hut something that he acquires at a later stage and, for that matter, it is no
natural inherent type of asset but a form of behaviour worthy of praise and
due recognition. In other words, much greater attention than hitherto has
to be devoted to reacting to norm-abiding behaviours, to recognizing them,
in short, to establishing what is called positive responsibility.
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8.The possibility and necessity of educating offenders This again is a
theoretical goat which must be faced today. It is particularly essential to
take a position on this issue in the light of the multitude of views voiced
and written in connection with the bankrupicy of what is termed treatment
ideology.

In this context, let me mention that the failure of expectations con-
nected with a certain application of the medico-psychiatric treatment,
which were, in many ways, rather unfounded, does not necessarily mean
that either the general principle or the other forms of treatment are of no
avail. It is still to be proved that convicts cannot be educated. Research
data and information on hand at the moment in this respect are very much
in favour of the necessity of education and consider that it can be effective.

The overwhelming majority of criminal offenders differ from non-of-
fenders, people who are described as honest citizens, cnly in respect of
knowiledge, social cutlook, past causes and living conditions, which consti-
tute decisive factors. If the principle and practice of education are
accepted as being the means facilitating social adaptation in general, then
there is no reason for us to doubt their appiicability to offenders. Today,
when criminology which is built upon causality is waging a desperate
struggle for the concept of administration of justice, founded upon in-
dividualized puntshment and guided by preventive objectives, to gain the
upper hand in the face of opposition offered by the so-called neo-classical
non deterministic approach, which is in favour of a reprisal type of
punishment proportionate to the act, education, moulding the personality,
socialization and resocialization are vital issues to be relied upon by
criminal policy. It is quite naturai and justified to pose the questions in our
rapidly changing world: what are the norms to be respected, who is entitled
to educate the offenders and what should be taught to them? However fast
the pace of the changes, society does have fundamental and clearly
definable values, which exist and can be recognized even today; they are
the ones which our fellow-human beings should be stimulated to observe.
They are, for instance, respect for labour and the demand for a job well
done. Since it was labour that made man what he is today, the above
demands are indispensable even in today’s society. Education for labour is
a realistic demand to be met both inside and ouiside the premises of gaol.

9. If we accept that criminal human behaviours are also governed by
causality, it must also be accepted that crime can be a master of prognostics.
Muaking prognostics of crime is virtually the prognosis of causes and conditions.

The coastellation theory of the causes lying behind crime makes it
possible to forecast not only crime in general but also to give a prognosis
of committing individual criminat offences (4).

It is essential for crime prevention to be aware of the manner in which
soctal conditions having a criminogenic impact for change in both the near
and distant future. Crime prevention must be organized in a rational
fashion, meaning that both the tasks which are assigned to it and the
means desired to be used by it must be adjusted to the prevailing
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opportunities. It would be rather unwise to pose demands to be met by
_crime prevention which can by no means be satisfied under the given or
“firture social conditions.

I1. The Effectiveness of Preventicn

Broadly speaking, effectiveness can be described as the extent to which
the targets can be achieved. The overriding goal of crime prevention is to
reduce the number of criminal acts or, if the worst comes to the worst, (o
slow down the rate at which crime increases. Today, Hungary’s efforts are
concentrated around the [atter objective: the realistic goal of crime
prevention in this couniry is to reduce the pace of mounting crime.

This is likely to be the longterm objective as, according to forecasts,
crime is expected to rise steadily till the end of this century. Although it is
a “mipimum programme”, it is a reasonable one, because the intensity of
criminogenic factors is still on the rise and there are several years to go
before we can say thai the worst is over, since the development of social
conditions does not prompt other predictions even if the direction in which
they are progressing is potentially a good one.

Under such circumstances, in which even a well-organized crime prevention
activity would find it quite hard to cope with the problems of negative
social phenomena, a system whick i now in its infancy, like that of
Hungarian crime prevention, is far from being effective in the early stages.

The efficiency of crime prevention activity is worth investigating in two
particular fields: A. social preventive measures; B. preventive measures to
be taken under criminal law.

A. Social crime prevention is a relatively novel development in Hungary,
even in abstract terms. As was indicated earlier, the majority of the
population is of the opinion that crime prevention is a matter to be dealt
with exclusively by the organs to which this job has been assigned as their
principal concern, e.g. the police, prosecutors’ offices, courts, the organs
for the execution of punishment etc. However, criminal policy makers and
those implementing them tend to indicate with increasing frequency to the
different social and state organs, those measures that would be expedient
to take in an effort to avoid certain criminal offences. Within the frame-
work of the institution of “signalization™ introduced under the law govern-
ing crimtinal procedure, the organs of the administration of justice are
compelled to give such indications. It is hoped that the Law of Crime
Prevention, which is now in preparation, will be instrumental in criminal
policy exerting a greater impact than hitherto on moulding sacial policy in
terms of eliminating criminogenic factors or reducing their influence.

Hungarian criminological research has disclosed the vast range of
factors which are related to crime in the different fields of society. Some
of them are worth mentioning below.

1. Family conditions. 1In this field, a very close relationship may be
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perceived between crime and families with many children.

Since the level of the family allowance is rather low, the problem can
very rodghly be traced back to financial difficulties, to living from hand to
mouth on a low income combined with housing problems etc, but there are
also some other underlying factors such as the way of life and low cuitural
standards.

In today’s Hungary most of the large families belong to the unskilled
labour category, meaning that the parents have a low grade of schooling
and the iife they are leading is rather reprehensible.

These conditions are a breeding ground for crime.

The institutions established to look after families and offer them
maximum support are not as yet strong or mature enough to be able to
pave the way for this particular sector of society to advance and lead a
more cultured life.

The other cardinal problem is that chiidren are brought up without
having to meet demands during their upbringing, '

This is 2 shortcoming involving a much broader stratum of society, a
problem mostly for the middie - and high - income groups of society. This
attitude is often attributable to the belief that methods and principles
deemed to be favourable for education are adopted, but sometimes the
problem can be traced back to parents ignoring their duty to provide
education altogether. A large proportion of young people are not educated
in the family to have a respect for work, and they take jobs without first
understanding that labour represents the basis of the asseis of society. This
deficiency is ascribable to the fact that many young people have been given
everything they wanted in their childhood without their having to make
any effort at all to obtain them, and all their needs were satisfied in
exchange for inadequate or missing parental education. And when a young
person beging bis life on his own, it is very hard for him to understand that
his needs can only be satisficd in proportion to the labour input he
contributes if the legal norms are observed. Thus the task ahead of
socialization or resocialization is to help people make up for their deficit
of acquired knowledge and experience. This remains to be a demand even
if we know that the inadequately used means have brought little if any
result.

2. As far as conditions at school are concerned.  Let me mention only one
example: there is very close relationship between crime and failure at
school, poor performance in the classroom. The overwhelming majority of
drop-outs, children and young people who have been unable to complete
their basic schooling and, for that matter, deficient in the foundations of
elementary knowledge, will invariably find themselves in the fringes of
society from where law and social justice are viewed from a very different
angle. For this trend, first of all, society and not the children themselves is
responsible.

We have been emphasizing for several vears now that it is no use
compelling children to attend the same grade all over again, from which
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they have not been able to obtain a report owing to inadequate perform-
ance, because it will make it impossible for them to enter the higher
grades; consequently they will not be abie to acquire the teaching material
required by the curriculum for the upper grades. Thus they will be
deprived of the opportunity to acquire even superficial knowledge. Al-
though the proposal has not as vet been accepted, the competent author-
ities are now giving serious consideration to finding a solution to the
problem.

Research into the relationship between crime and a disadvantageous
position in society {5) have supplied ample evidence to the effect that low
schooling has a predominant role to play among the factors putting people
at a disadvantage. In the overwhelming majority of cases, a low grade of
schooling is responsible for the rest of the crime-generating factors — in
other words, unfavourable social circumstances. Et is Indisputable that
norm-abiding behaviours are forms that can be inculcated and acquired.
The significant majority of norm-breakings arises from the absence of an
awareness of norm-abiding behaviour. Thus, it is quite obvious that one of
the essentiai, or perhaps the most important, means of crime prevention is
to establish a schooling or educational system which is focused on mould-
ing positive character and personality.

3. The third major factor over and above education in the family and at
school is the way a person spends his leisure time. There seems adeguate
proof that it does not suffice solely that there are appropriate places of
amusement available and open to everyvone, such as theatres, cinemas,
clubs and bars, disco bars etc. There is also a great need for a widewariety
of places of amusement which correspond to the age, sex, occupation and
pursuits ¢te. of young people, because they are indispensable for moulding
the different communities and for developing the ways in which young
people can help one another. Youth organizations, clubs, unions ete. are
some of the necessary facilities. The forms of spending leisure time at such
places and organizations must be stimulated, supported and supervised by
society. In addition to providing for the fruitful employment of leisure time
the above listed institutions can also be efficient means of crime prevent-
jon.

4, Tt is also weli worth presenting a couple of examples from the
macro-structural processes taking place in society,

a} No doubt the rules governing market economy have quite favourable
impacts in economic terms, but the profit-focused apprcach, a certain
measure of unemployment combined withk insecurity in matters of sub-
sistence, factors which invariably coincide with market economy, often
have criminogenic impacts.

However, they can to some cxtent be neutralised if adequate social
policy measures are taken to offset the negative influences,

Failure to adopt such measures, however, may well fead to crime
assuming alarming dimensions.

b) Large scale industrialization and urbanization, which ran parallel with
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it, have had a specific role to play in the socialist couatries. The two
processes which were launched in Hungary in the early 1950s lIed to the
multiplication of crime figures. In the city of Punaujvires, for instance,
where a new metallurgical centre had been established, crime figures
rocketed to become 12 - or 13 - fold of what they had been prior to the
erection of the huge iron and steel works on the Danube embankment. In
contrast to this enormous rise, in the course of the second wave of
industrialization that took place in the early 1970s, the increase in crime
was only two-fold, a relatively small rise which was attributable first of all
to the higher level of organization of the process and of the care extended
to the workforce assembled there. Al this is indicative of the fact that the
extent! of the lack of the organization of society Is very closely correlated with
the trends of crime.

5. From the point of view of crime, mention must also be made of the
quality of social awareness, a factor reflecting esseatiaily the prevailing and
expected social conditions. If a society runs into crisis and focuses almost
all its efforts on analysing and digging deep into the faults of the past
instead of offering an attractive or acceptable programme and perspective
to its citizens, it will invariably lead to a “carpe diem” approach, an
attitude of living merely for, and taking advantage of, the present.

And if this is the predominant trend, it wiil bring about a demand that
needs be satisfied without delay, which in turn will necessarily precipitate
a decline in the respect for law and the rights of other people, an
unwelcome tendency resulting in a rise in the number of criminal offences.
Under such conditions, a well-considered social policy which can offer
positive prospects can be one of the fundamentat means of ¢rime prevent-
ion. In connection with this, it is interesting to recall Franz Liszt's organic
theory about the close correlation between social changes and crime (6).

B. Crime prevention by way of the establishment of responsibility.  Owing
to 1is sheer existence the establishment of criminal responsibility will
bcecome incorporated, through its general preventive effect, in the system
of social prevention, to be one of its specific parts. Simultancously, as a
result of its special preventive influence, it will perform a corrective task
and can be a specific preventive means in the case of people for whom the
general preventive influence has proved to be insufficient.

Acceptance of the idea of causal determinism for the establishment of
criminal responsibility means first and foremost, that the organs of crimi-
nal justice involved in general, and the court in particular, must under-
stand the process of necessarily resulting criminal offence, and the regular
responsibility means, first and foremost, that the organs of criminal factors
determining the existence, tendency and structure of crime. Only with a
complete understanding of the above circumstances can penal measures be
taken which can most effectively serve the goals of prevention. When I say
complete understanding, obviously 1 do not mean that the criminal offence
concerncd be approved or the consequent penal measure be discarded
altogether.



It is an understanding of the causality process leading to committing a
criminal act that can promote the recognition that the greatest preventive
strength of all lies in the awareness of the unavoidability of punishment
and not in its severity.

If we are to accept this recognition, which is immediately associated with
Beccaria, the unavoidability of punishment and the severity of sanctions
during implementation must equally be subjected to examination from the
point of view of crime prevention.

1. Unavoidability of Penal Measures.  According to estimates, latent
crime figures are several times higher than those of detected crime. Worst
of all, this category of crime, because of its nature, exceeds the limits of
the establishment of criminal responsibility. Thus latent and detected
crime can by no means be a matter of indifference to any society, for fatent
crime is unknown to the crime fighting authorities, since the majority of
the latent crime cases are known to a given proportion of society.

The intensity of crime detection is a paramount factor exerting an in-
fluence on the preventive nature of the establishment of responsibility.
The demand that society and the state should react to the highest possible
number of norm-breaking cases by adopting sanctions is met in about 60%
of the detected criminal offences. The ratio of the detected cases com-
mitted by unknown offenders is lower than 509, only as little as 20% of
the offences committed against property by offenders still to be identified
are detected and the corresponding figure runs even lower for minor
offences commitied against property. These comparatively low proportions
do not have any adequate preventive effect against their exercise, because
the inherent risk factor is very low.

The explanation to the very low proportion of detected crime, the tread
of which is stiil failing, ties above all in the fact that the expansion of the
investigatory capacity has failed to keep pace with the rapid increase (5%
or 6% per annum} in crime figures. As a rule, the low ratio of detection
will invariably undermine the authority commanded by the establishment
of responsibility and the relevant law, and stimulates a certain proportion
of the population to commit criminal offences. Under such conditions the
efficiency of the other crime prevention measures will also be dimiui§hcd‘

There are people, both politicians and scientists, calling for more severe
punishments to be imposed (7). T think it is correct to formulate the
general approach as follows: the severity of sanctions can be further
decreased in parallel with the increase in individualized sentencing.

a) In the course of subjecting the administration of penal justice to
reform, the idea of doing away with capital punishment as the most severe
punishments of all is coming increasingly into prominence. The over-
whelming majority of theoreticians agrees with the idea, but opposition is
displayed to it by the specialist practitioners and even more by citizens.
According to estimates, some 85% of the population of Hungary are in
favour of retaining capital punishment. Personally, I am apposed to it but
I respect the position taken by the majority of my fellow-citizens.
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Thus, the alternative I can identify in this connection is to increase the
role of the dissemination of information in order to enlighten public
thinking, in a effort to bring about a change in the population’s awareness
of the law.

b} The demand for reducing the number of punishments taking the form
of deprivation of liberty is now generally accepted.

It is suggested that the sentences of imprisonment be reduced by
30%-50%. This is largely atfributable to the fact that the present Criminal
Code of the country envisages deprivation of liberty as a punishment
entailing 70% of what used to be 90% of the criminal offences (8). This
new development concerns some 50% of sentences involving the depriva-
tion of libcrty. Following suspension of the court awards, only 209%-25% of
the prison sentences are implemented. The majority of people sentenced
to imprisonment are those committing criminal offences for the first time
and the recidivists who have been convicted for minor criminal acts.

The prisons are so overcrowded that they cannot provide acceptable
conditions, in terms either of means or personnel for implementing
adequate educational programmes. Thus punishment taking the form of
deprivation of liberty cannot be effective.

Over and above the conditions listed in the foregoing, the effort to
impose efficient punishment calls for the expansion of the court’s right of
discretion and for increased opportunities for inflicting individualized
punishments. This demand necessarily runs against the renewed classical
approch of criminal law, which professes that punishment proportionate to
the criminal offence and having the target of reprisal be adopted as a just
method.

In contrast to it, the preventive types of punishment aim have to take
four factors into account in addition to the criminal sentence; the act, the
offender, the victim and the objective situation (conditions) in which the
criminal offence was committed.

Simultaneous evaluation of the above four faciors can constitute the scien-
tific foundations most convenient for building an effective punishiment.

2. The organization, nature and quality of the procedure are factors

_contributing to the efficiency of the establishment of criminal responsi-
bility, which is by no means confined to the extent of detection and the
severity and individualization of punishment.

At the moment, it is quite correct to say that the administration of
justice in Hungary is the monopoly of State courts. In contrast to the
present, the responsibility of an offender could be established in the past
by social courts or by a method of disciplinary procedure at the work place.
In 1975, however, both were discontinued and since then the only methed
left for the establishment of anyone’s responsibility for the criminal
offence he has committed, has been the criminal procedure governed by
the State,

It is true that current reform endeavours put forward the idea of the
restoring and reorganizing the social courfs (magistrate courts) and call for
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the introduction of the mediation procedure, However, the conditions of
the country are now in disarray, making it virtually impossible for them to
be brought into play. Besides, the very frequently quoted idea of the legal
State is made to be a too much of a fetish, an additional factor making it
increasingly difficult for the above forms of the establishment of responsi-
bility in today's Hungary to gain ground — not to speak of their gaining the
upper hand. Needless to say, increased participatiom by society in the
administration of justice would obviously constitute an effective form of
establishing responsibility from the point of view of crime prevention.
When 2 sentence is passed, it should be awarded not only “in the name of
the people” but, in a fairly justified proportion of the cases, it would also
be appropriate for the people themselves to be involved in the process of
sentencing.
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RESUMFE,

La conception fondamentale de la prévention du crime consiste & recon-
naitre et & apprendre correctement les raisons et les conditions qui déterminent
le crime au niveau individuel aussi bien qu'en tant que phénomeéne de masse.

La tdche essentielle en ce qui conceme ces facteurs criminogénes est de
réduire ow d'éliminer leur effet. Dans ce but, la société doit créer tne
organisation pour proposer, coordonner et diviger Pactvité de prévention du
crime. Conformeément @ notre expérience, la prévention du crime est en rapport
étrait avec la réduction de Uinjustice sociale, avec une augmentation des effers
de Uéducation et de Venseignement et avec une justice pénale sociale réelle.

Le crime étant un phénomene de masse qui concerne par aiffeurs une partie
importante des citoyens, lo réaction de la société vis-a-vis des criminels doit
s'adapter & ce fait. Ce wn'est pas la sévérité mais Paspect indvitable de Ia
punition qui posséde un pouvolr réellement grand et efficace.

L'on devrait avant towt stimuler la compréhension de Ia loi, ainsi que des
conséquences dérivant des infractions. Lintervention pénale ne devra éire
appliquée que comme “ultima rario”.
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RESUMEN

La concepcion bdsica de prevencion del crimen supone reconocer y
averiguar correctamente las razones y condiciones determinantes del mismo, a
nivel individual v a nivel de fenomeno de masas. Segiin estas categorias
criminologicas el principal objetivo consiste en reducir o eliminar sus efectos.

FPara lograr este proposito la sociedad debe crear una organizacion que
suglera, coordine y divifa la acrividad encaminada a la prevencion del crimen.
Segqun nuestra experiencia esta actividad estd inmtimamenie ligada o la dis-
minucion de la injusticia social, al aumento del efecto de la educacion y lu
ensenianza y a la eficacia de o justicia criminal social.

Como el crimen s un fendmeno de masas y conclieme a una parte
significativa de ciudadanos la reaccion de la sociedad frente al crimen, deberia
tomar en cuenta este hecho. La efectividad no radica tanio en el vigor de la
pena cuanto en su inevitabilidad.

Se deberia estimular ante todo, la comprension de la Ley asi como las
consecuencias que conlleva su infraccion. La intervencion penal debe consti-
wir la “ultima ratio”.

(Traducciéa del mglés de Dolores Norris y José R. Serrano-Piedecasas,
Universidad de Salamanca)
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Préface

Il est bien connu que la plupart des pays, ayant conscience de la mission
protectrice et créatrice et tout particuliérement de la nécessité impérative
d'une lutte la plus efficace possible contre la criminalité, au niveau tant
national qu’international, s’efforce sans cesse d’améliorer la structure et le
fonctionnement de son appareil judiciaire. Parmi les moyens employés de
sa part & cet égard, on pourrait mentionner a titre d'exemple la mise en
vigueur des textes législatifs propres pour pouvoir correspondre aux
conditions de vie d’une société en évolution continue, I'augmentation du
nombtre et I'amélioration de la qualité de son personnel principal et
auxifiaire, la spécialisation des juges, des représentants du ministére public
et de ia police dans le domaine des sciences pénales et criminologiques et
quelques fois dans des secteurs imposant une formation juridique et
extra-juridique tout & fait spéciale {comme, par example, en ce qui
concerne la délinquance économique), la mise & lear disposition des
possibilités matérielles (locaux, équipement technique, ete.) adéquates
pour accomplissement de leurs tiches, telles que la poursuite pénale,
Vinstruction et le jugement définitif d’infractions, etc.

Néanmoins, 4 part des problemes d'ordre économique que chaque Etat
doit résoudre afin de pouvoir réaliser fesdits buts, il y a aussi d'autres
questions que la politique criminelle doit prendre en considération a cet
égard, telles que l'indépendance effective de la justice pénale et Pexécu-
tion des sanctions pénales prononcées par les tribunaux, sans, bien en-
tendu, jamais méconnaitre les droits de I’homme.

A. DINFRASTRUCTURE DE LA JUSTICE PENALE HELLENIQUE
1. Justice pénaie et budget de PEtai hellénigue
1. La justice pénale
Avant de procéder a I'élaboration du théme & traiter, il nous semble

nécessaire de tracer quelques lignes introductives sur I'“Organisation et {a
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jurisdiction des tribunaux” en Gréce, a laquelle la Constitution heliénique
(votée le 9*juin 1975 et entrée en vigueur le 11 juin de la méme année)
consacre son deuxiéme chapitre, en disposant, parmi d’autres, les suivants:

“Les tribunaux se distinguent en tribunaux administratifs, civils et
pénaux” {art. 93 al. ler). Leurs audiences sont “publiques, 4 moins que le
tribunal ne juge par une décision que la publicité serait préjudiciable aux
bonnes moeurs, ou qull y a en l'occurrence des raisons particuliéres pour
protéger la vie privée ou familiale des parties” (art. 93 al. 2). D’ailleurs,
“toute décision judiciaire doit étre spécialement et d’'une maniére docu-
meniée motivée; elle est prononcée en audience publique” (art. 93 al. 3).
Enfin, “les tribunaux sont tenus de ne pas appliquer une loi dont ie

Plus particuliérement, en ce qui concerne la justice pénale, mnotre
Constitution ordonne qu'“aux tribunaux pénaux ordinaires appartient la
répression des infractions et la prise de toutes ies mesures prescrites par
les lois pénales™ {art. 96 al. ler). En outre, le Code de procédure pénale
hellénique (publié en 1930 et mis en vigueur le ler janvier 1951) répéte la
disposition constitutionnelle sur les débats 4 huis clos, en ajoutant, en ce
qui concerne la protection de la vie privée ou familiale des parties, que
“lorsqu’il s’agit d’un procés pour viol dont la publicité aura comme effet la
souffrance psychique considérable ou le discrédit de la victime, le tribunal
peut ordonner fa non publicité, en tout ou en partie, de 'audience et
I'éloignement de 'auditoire”. Pour les débats a huis clos, “le tribunal doit
prendre sur siége un jugement motivé, apres I'audition du ministére public
et des parties” (art. 330 C.P.P., comme il a ét¢ modifi¢ par Part. 14 de la
L. 1419/1984).

La réglementation législative ci-dessus est complétée chez nous par la
Loi sur "“Organisation des tribunaux» (civils et pénaux) de 1834 (1).

2. Le budget de I'Erat hellénique

a. Le pourcentage des dépenses annuelles attribuées a Vadministration de la
justice pénale. A part le fait que les données & notre disposition a cet égard
concernent 'administration de la justice civile, pénale et administrative, ne
permettant pas de savoir le taux des dépenses annuelles destinées 4 la
justice répressive, on doit accepter gue les sommes d’argent disponibles en
général ne sont pas suffisantes.

En tout cas I'image qu’on pourrait esquisser est la suivante:

[ 1975 1976 1977 1978 1979

BUDGETY DE L'ETAT
{en millions de drach-
mes) pour la Justice en
général

1.569.7 1.970,0 23574 3.115,8 3.850
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1975 1976 1977 T 1578 1979
FONDATION DE 971849 132.4296| 191.8904) 136.8652 250,929
CONSTRUCTION DE
PALAIS DE JUSTICE
BUDGET DE L'ETAT] 136.510,7 | 1708183 | 208.2997 | 247.464,1 310896
{en millions de drach-
mes) pour tous les autres
ministéres, pour la prési-
dence de la République,
le Parlement, l¢ Premier |
Ministre et ses services
annexes et les Préfectu-
res
1980 1081 1982 1983 1984 1985 1486
4.688,3 6.011.9 7.036,1 83177 10.137.4 13.481,4 (pas de
données ¢n-
core)
3974155 1405959 425.6393] 431.576.6| 579.599,0: 6526816 626.360,5
% 357,858,81 633.777.3| 6735833 881.67?,?L1.244.893.2 13.481.4322
Remargues:
a) Les dépenses pour la Justice couvrent les secteurs civils, pénaux et

administratifs, concernant, plus spécialement, les dépenses géné-
rales du ministére de la Justice, le service central, les tribunaux, te
service médico-1égal, les prisons, etc.

b)

L'augmentation presgue continue des sommes d’argent payées par

PEtat doit étre évaluée sous Pangle des dévaluations de notre
monnai¢ nationale pendant la quinzaine 1975-1985,

c)

tableaux publiés par le Service Statistique National de Gréce,

Les données statistiques ci-dessus son prises principalement par les

b. La réaction dans les milieux judiciaires, politiques et généraux quant é la

situation.

. Les milieux judicigires. En vue des conditions non toujours favorables,
sous Pempire desquelles les membres de lappareii judiciaire hellénique
accomplissent teurs tiches dans le domaine de Padministration de la
justice pénale, on ne cesse pas de s'adresser de temps en temps au
ministére de [a Justice, en exposant la situation actuelle dont certains
secteurs nécessitent d'améliorations.
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Plus spécialement, les Unions des magistrats et des procureurs {consti-
tuées en vertu de notre Constitution: art. 89 al. 5) et les 56 barreaux du
pays, ainsi que tous les autres spécialistes (théoriciens et praticiens) dans
le domaine de la justice pénale, formulent des propositions et des sugges-
tions en ce qui concerne les problémes gue les autorités compétentes
devraient prendre en considération, tels que 'augmentation du personnel
principal et auxiliaire, la dépénalisation {(en vue du fait que le nombre des
plaintes s’éléve chaque année), la spécialisation des juges dans le domaine
des sciences pénales et criminologiques, les carences matérielles et de
personnel des établissements péniteatiaires, ete.
it. Les milienx politiques. Les hommes politiques g'efforcent au sein du
pouvoir iégislatif d’améliorer ia situation de 'administration de la justice
pénale en Gréce. Néanmoins, cela se réalise, en derniére analyse, dans la
perspective des autres besoins du pays, gue 'on tente de combiner sur la
base d’une évaluation hiérarchique fondée sur des appréciations de toute
sorte.
tii. Les miflierx généraux. On pourrait dire que la voix des milieux généraux
qui s’intéressent a la défense de [a société contre la criminalité et A leur
sécurité, se fait écouter par le moyen des mass media et tout particuliére-
ment au moyen de la presse, en obligeant, parfois, les autorités com-
pétentes 4 se pencher sur les graves problémes de la justice pénale en
Gréce et a donner, si possible, des solutions qu'on pourrait, pourtant,
caractériser comme fragmentaires, en vue de la nécessité impérative d’une
réorganisation compléte de 'administration de la justice pénale dans son
ensemble dans noire pays.

I1. Les investissementis relatifs aux infrastructures mises i la disposition de
la justice pémale. L’organe central compétent pour lorganisation et le
contréle du fonctionnement des moyens mis au service de la justice pénale
(locaux, personnel principal et auxiliaire, équipement technigue)

a) En Greéce c'est le ministére de la Justice qui constitue Porgane central
compétent pour lorganisation et le contréle du fonctionnement des
moyens mis au service de la justice pénale (Décret-présidentiel 602 des
13/19 aotit 1970 “sur l'organisation du ministére de la Justice”).

b} En ce qui concerne les investissements refatifs aux infrastructures mises
4 la disposition de la justice pénale, on pourrait remarquer les suivants:

i. A I'dgard des locaux, on constate la nécessité de faire consiruire des
palais de justice modernes, offrant toutes ies conditions nécessaires pour
le fonctionnement satisfaisant et productif de I'administration de la justice
pénale. Hl y a encore chez nous des villes ol les batiments destinés & ce but
sont anciens et non satisfaisants pour les besoins actuels.

ii. Le personnei principal et auxiliaire {au sens des juges, des procureurs,
des greffiers, des policiers, etc.) doit affronter un nombre d’affaires
pénales exagéré en comparaison avec e nombre de ses membres et les
moyens matériels mis 4 sa disposition. Sur ce point, on doit souligner ia
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non-existence en Gréce dun corps de police judiciaire, qui faciliterait
grandement Foeuvre du ministére pubiic.

iii. Des difficultés pareilles se présentent a 'égard de ’équipement technique
de nos tribunaux et parquets. L'installation dans leurs locaux d’ordinateurs
électroniques serait trés utile pour le lutte contre la délinguance.

B. LES AUTORITES HELLENIQUES ET LEURS ROLES

Remarques introductives

Avant de donner un apercu des autorités helliéniques et de feurs rdles,
nous estimons nécessaire d’exposer les dispositions constitutionnelles 2 cet
égard.

Ainst, “la justice est rendue par des tribunaux composés de juges
ordinaires qui jouissent d’une indépendance personnelle et fonctionnelle”
{art. 87 al. Ier). Dans Pexecrcice de leurs fonctions ils “sont soumis
senlement A la Constitution et aux lois; en aucun cas ils ne sont tenus a se
conformer a des dispositions visant a I'abolition de la Constitution” (art,
87 al. 2).

En ce qui concerne Pinspection des juges ordinaires, elle “se fait par des
juges d’un degré supérieur ainsi que par le Procureur général et les
Avocats généraux prés la Cour de Cassation™ {art. 87 al. 3).

Les magistrats {dont ia rémunération “est fixée en proportion de leurs
fonctions”) (art, 88 al, 2 par. a) “ne peuvent étre révoqués qu’en vertu
d’une décision judiciaire, a4 la suite d’une condamnation pénale ou en
raison de faute disciplinaire grave ou de maladie, d’'infirmité ou d’insuf-
fisance professionnelle”™ (art. 88 al. 4).

En tout cas, les magistrats jusqu’au grade de Conseiller pres la Cour
d’appel, quittent obligatoirement le service & P'dge de soixante-cing ans
revofus, tandis que les magistrats de grade supérieur le quitient obliga-
toirement a 1'dge de soixante-sept ans révolus (art. 88 al. 5).

En outre est interdite: @) “la mutation de cadre parmi fes magistrats
ordinaires” {elle est exceptionnellement autorisée en vue de pourvoir auy
postes de magistrats assesseurs auprés des tribunaux de premiére instance)
(ari. 86 al. 6); b) “la prestation de tout autre service rémunéré ainsi que
I'exercice de toute autre profession™ (art. 8% al. ler) (a titre exceptionnel
“est autorisée I'élection de magistrats comme membres de 'Académie on
comme professeurs ou agrégés d’écoles d’enseignement supérieur ainsi que
leur participation & des tribunaux administratifs spéciaux et 4 des conseils
ou commissions, exceptés les conseils administratifs des entreprises pu-
bliques et des sociétés commerciales™ {art. 89 al. 2); il est épalement
permis “de confier aux magistrats des fonctions administratives exercées
soit parall¢lement 2 lears fonctions principales soit exclusivement pendant
un laps de temps déterminé” (art. 89 al. 3); ¢) “d’assumer des fonctions de
membre du Gouvernement™ (art. 89 al. 4).

En ce qui concerne les avancements, affectations, déplacements,
détachements et mutation de cadre des magistrats, ils se font “par décret
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présidentiel édicté aprés décision préalable du Conseil Supérieur de fa
Magistrature” {composé du président du tribunal supérieur compétent et
de membres du méme tribunai désignés par tirage au sort parmi les
membres ayant servi au moins deux ans auprés du méme tribunal; s’agis-
sant du Conseil supérieur de [a Justice civile et pénale participe en plus le
Procureur général prés la Cour de cassation) {art. 90 al. ler). Néanmoins,
en vie d'un jugement pour I'avancement aux postes de Conseiller 4 la
Cour de cassation et de Président & ia Cour d’appel, la composition dudit
Conseil est renforcée (art. 90 al. 2). Si le ministre de la Justice est en
désaccord avec le jugement du Conseil Supérieur, il peut renvoyer la
question jugée devant Passemblée pléniere du tribunal supérieur respectif.
Le droit de recours & Passemblée pléniére appartient aussi au magistrat
Ksé (art. 90 al. 3). Les décisions de I'assemblée plénicre sur Ja question
renvoyée ainsi que les décisions du Conseil Supérieur de la Magistrature
non déférées A Passemblée piénicre, sont obligatoires pour le ministre (art.
90 al. 4). En ouire, il faut tout particuliérement souligner que les avance-
ments aux postes de Président et de Vice-Président de ia Cour de cassation
“sont effectués par décret présidentiel édicté sur proposition du Conseil
des Ministres, et aprés une sélection parmi les membres” de cette Cour
{art. 90 al. 5 par. ler). Enfin, les décisions ou actes pris conformément aux
dispositions précitées ne sont pas susceptibles de recours devant le Conseil
d’Etat (art. 90 al. 6).

En complétant le status des magistrats hellénes, il faudrait ajouter
que le pouvoir disciplinaire sur eux, & partir du grade de Conseiller 4 ia
Cour de cassation, est exercé par un Conseil Disciplinaire Supérieur,
constitué par le Président du Conseil &¢’Etat, comme Président de
celui-ci, de deux Vice-Présidents du Conseil d’Etat ou Conseillers
d’Etat, deux Vice-Présidents de la Cour de cassation ou Conpseillers d la
méme Cour, deux Vice-Présidents de la Cour des comptes ou Con-
seillers-Maitres prés 1a méme Cour et de denx Professcurs ordinaires de
droit appartenant au corps enseignant d’une Faculté de droit, comme
membres. Les membres du Conseil sont désignés par tirage au sort
parmi ceux qui sont en service au moins pendant trois ans aupres du
tribunal supérieur ou d’une Faculté de droit. Sont pourtant exclus du
Conseil, lors du jugement d’une affaire, les membres qui appartiennent
au tribunal dont un membre, un procureur ou un commissaire est
appelé pour é&tre jugé devant le Conseil (art. 91 al. 2). En ce qui
concerne Je pouwvair disciplinaire suy les autres magistrats, il est exercé
en premier et en second degré par des Conseils composés par des juges
ordinaires désignés par tirage au sort. L’action disciplinaire peut étre
intentée aussi par le ministre de la Justice (art. 91 al. 3) et tes décisions
disciplinaires ne sont pas susceptibles de recours devant le Conseil
d’Etat (art. 91 al. 4).
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I. La nomination des magistrats professionnels

1. Les critéres et les méthodes de sélection et de nomination des magistrats
professionnels

- Tout d’abord, d’aprés notre Consiitution, “les magistrats sont nommés a
vie par décret présidentiel aux termes d’une loi qui en détermine les
conditions d’aptitude et la procédure de leur recriitement” {(art. 88 al. Ter).
La loi peut aussi “prévoir pour les magistrats, avant leur titularisation, une
période d’enseignement et d’essai ne dépassant pas ies trois ans. Pendant
cette période ils peuvent exercer méme des fonctions de magistrat ordi-
naire” (art. 85 al. 3).

statut des fonctionnaires judiciares” (Lot 1578 des 18/23 décembre 1985)
prévoit un concours devant un jury composé du Président de la Cour de
cassation, comme président, du Procureur général preés la méme Cour, de
deux Vice-Présidents ou conseillers de la Cour de cassation et d'un
professeur de droit civil ou commercial de PUniversité d’Athénes (art. 99
al. ler). Ce concours est destiné pour la nomination d’assesseurs pres les
tribunaux de premiére instance ou prés le ministére public, parmi les
avocats ayant exercé la profession pendant un an au moins et les greffiers
des tribunaux et du ministére pubiic qui ont complété deux ans de service
aprés leur ficenciement en droit ou un an lorsquils ont exercé leurs
foncticns pendant trois ans aprés ¢a (art. 100). Les candidats doivent subir
des examens ecrits et oraux sur les droits civil, commercial, constitutionnel,
administratif et pénal, sur la procédure civile et pénale, sur des éléments
de droit européen communautaire et un examen facultatif sur une ou
plusieurs langues étrangéres (anglais, francais, allemand et italien) {art.
101 al. fer et 2). Ceux qui ont réussi sont désignés comme juges ou
procureurs assesseirs et placés prés les tribunaux de premiére instance ou
le ministére public des six plus grandes villes du pays ou méme ailleurs
lorsqu’it ¥ a 1& plus de six magistrats {(art. 101 al 4), devant lesquels
exerceat leur fonction A titre d’essat pendant deux ans {art. 102 al. ler),
sous Pinspection et avec |'assistance du chef du service judiciaire ct sur la
base du rapport sur leurs aptitudes, d’apres lequel on décide sur leur
capacité de devenir juges ou procureurs substituts (art. 102 al, 2),

2. L'evistence ou non des raisons de croire que les différentes méthodes de
sélection ont une incidence sur la qualité de la justice pénale en Gréce

Sur cette question extrémement intéressante on devrait noter gue le
systéme de sélection et de nomination des magisirats professionnels déja
exposé a éié (nous pensons & juste titre) critiqué. Et c'est parce qu’” un
examen {A part sa défectuosité en ce qui concerne la phase écrite) ne suffit
pas pour prouver ni le caractére du candidat, ni sa personnalité en général,
ni sa capacité de juger et d’étre indépendant vis-i-vis de toute pression et
influence de son milieu. Compte tenu de ces points d'interrogation on
comprend bien gue le législateur hellénique se hite excessivement de
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confier 4 eux pendanf leur période d'essai “tous les droits et toutes les
obligations du fonctionnaire judiciaire ordinaire™ (art. 102 al. Ier),

On pourrait encore remarquer que Pexpérience acquise par ie candidat
pendant un, deux ou trois ans avant le concours est trop limitée pour
pouvoir juger une affaire et notamment afin de prononcer une sanction
pénale tiée non seulement avec le patrimoine {(comme dans ia majorité de
¢as en matiére civile), mais principalement avec les libertés individuelles.
On devrait ensuite souligner 'absence d’un professeur de droit pénal
parmi les membres du jury et le fait que le législateur hellénique n'a pas
encore voutlu appliquer la prescription constitutionnelle ci-dessus sur la
période d'enseignement avant la titularisation des candidats, laguelle ne
peut pas remplacer linspection du chef du service judiciaire,

IL. La participation populaire & Vadministration de la justice pénale en
Gréce

1. Les formes de la participation populaire ¢ Uadministration de la justice
pénale et le nombre des degrés de juridiction

D’aprés notre Constitution, “les crimes et les délits politiques sont jugés
par des tribunaux pénaux mixtes, composés, ainsi qu'il est prescrit par la
loi, de juges ordinaires et de jurés. Les décisions de ces tribunaux sont
susceptibies de voies de recours prévues par la Joi” {art. 97 al. ler).
Néanmoins, “les crimes et délits politiques qui jusqu’ la mise en vigueur”
de la Constitution de 1975 “ont été déférés par des Actes Constitutionnels,
des résolutions et des lois spéciales a la juridiction des Cours d’appel,
continuent i étre jugés par cette Cour, 4 moins qu'une loi ne les soumette
pas & la compétence des tribunaux pénaux mixtes. La loi peut soumettre
d’autres infractions & la juridiction des mémes Cours d’appel” (art. 97 al.
2).

Ainsi, en vertu de la Loi 969 du 12/20 septembre 1979 “sur {a modifica-
tion et le complétement des dispositions du Code de procédure pénale™ 4
I'égard des Cours d’assises mixtes (dont a changé ia structure précédente
prévue par le décret-loi 804/1671, donnant la prépondérance aux jurés et
créant une juridiction de deuxieme degré), elles se divisent en deux
catégories; a savoir: les Cours d’assises mixtes de premiére instance et les
Cours d'assises mixtes d’appel.

Plus spécialement: 1) les Cours d’assises mixtes de premiére instance
sont constituées prés chaque tribunal de premiére instance et se com-
posent du président, de deux juges assesseurs (an lieu de trois) et de
quatre (au lieu de trois) jurés {(4gés de 30 & 70 ans et titulaires d'un
diplome d’école primaire au moins), ainst que du Procureur de fa Répu-
blique et da greffier; 1T) les Cours d'assistes mixtes d’appel sont consti-
tuées prés chaque Cour d'appel et se composent du président, de deux
conseiliers 4 la Cour d’appel et de quatre jurés {dgés de 40 & 70 ans et
tituiaires d'un dipldme de {'enseignement secondaire au moins), ainsi que
du Procureur général ef du greffier. Sont susceptibles d’appel les juge-
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peine de mort {1} ou une peine privative de liberté de deux ans au moins.

Les jurés sont choisis par fa Chambre correctionnelie (pour les Cours
d'assises mixtes de premi¢re instance) et par la Chambre de mise en
accusation {pour les Cours d’assises mixtes d’appel), parmi les citoyens de
I'un et de l'autre sexe, domiciliés dans fa ville ot siége la Cour et ne
tombant pas sous ie coup d'une incapacité ou d’une incompatibilité
énumérées par ia loi (art. 379 al. ler, 380, 381, 382 Code de Procédure
Pénale). La liste du jury annuellement établie par la Chambre de son
ressort, comprend: pour le département d’Athénes un mombre de jurés
qui ne peut pas étre inférieur a 800, m supérieur & 1.200 personnes — pour
les départements de Thessalonique, du Pirée et de Patras un nombre entre
600 et 1.000 personnes — pour les ressorts des Cours des autres villes du
pays un nombre non inférieur & 130, ni supérieur & 750 personnes {art. 383
du Code de Procédure Pénale).

2. La mesure ot intervention de juges laiques a une influence sur les régles de
ia procédure et leur application sur Fadministration des preuves, la procédure
d’instruction et la réalisation du principe de Uimmédiateté

Au jour indiqué pour chaque affaire et avant Pouverture de 'audience
sont tirés an sort les quatre noms de jurés non récusés, ainsi que, s’il y a
lieu, les noms de deux. jurés supplémentaires (art. 397 C.P.P.).

La Cour et le jury délibérent en commun, tant sur ia culpabilité que sur
la sanction pénale & prononcer (art. 404 C.P.P.). Néanmoins, les questions
purement juridiques {telies que 'identité de I'accusé, la compétence de la
Cour, I'action civite, etc., doivent étre statuées seulement par la Cour (art.
405, 406 C.P.P.). En outre, la Cour d’assises mixte, ainsi que toute Cour de
deuxiéme degré saisie d’unec affaire en appel, ar cas ou elies décident
lajournement des débats, peuvent ordonner la suspension de I'exécution
du jugement appelé, en imposant ou non le paycment d'une garantie (art.
497 al. 6 Code de Procédure Pénale, ajouté par l'art. 26 de la L.
1419/1984).

A part de tout ca, l'intervention de juges laiques n’exerce pas une
influence sur les régles de la procédure, I'administration des preuves, la
procédure d'instruction ou le principe de I'immédiateté.

3. La possibilite d’identifier une tendance a laugmentation ou, le cas échéant,
a la réduction du concours de juges non professionnels

Il a été précédemment noté que notre Constitution a accepté la
compétence de la Cour d’appel pour les crimes que le [égislateur commuon
avait déja confié a elle en lautorisant d’¢tendre leur compétence &
d’autres infractions.

Ainsi, échappent a la Cour d’assises non seulement les crimes réservés
aux juridictions d’exception (juridictions militaires et juridictions pour
mineuss), mais aussi le plus grand nombre de crimes confiés aux Cours
d‘appel composées de trois membres et doat les jugements peuvent étre
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appelés (aux termes du Code de procédure pénale) devant les mémes
Cours composées de cing membres,

1i est donc évident que le 1égislateur hellénique, en vue des défectuosités
bien connues A tous de juges laiques, mais sans méconnaitre que la
participation populaire & I'administration de la justice pénale constifue une
manifestation de la souveraineté populaire, a bien estimé opportun de
fimiter leur compétence a trés peu de crimes (comme, par example, aux
meurtres, viols efc.).

HL Juridictions spéciales, au sens de Dexistence ou non en Gréce de
magistrats spéciaux pour certaines catégories d’infractions ou de délin-
gquants {siisc & part la juridiction des mineurs) et {dans Paffirmative)
I'application de leur part de la procédure pénale ordinaire ou d’une
procédure particuliére

Il faudrait tout d’abord noter que chez nous (& part les magistrats de la
jeunesse qui doivent avoir une formation spéciale dans le domaine des
enfants et adolescents socialement inadaptés), il n'existe pas la distinction
entre juges civils et juges pénauvx, mais simplement une session des juges
pénaux désignés pour une année prés la Cour d’appel d’Athénes et les
tribunaux de premiére instance &’ Athénes, de Thessalonigue et du Pirée.

1. Les magistrats spéciaux pour certaines catégories d’infractions

Quoigee - comme nous avons déja dit plus hawt - d’aprés notre
Constitution aux tribunaux pénauy ordinaires revient la répression des
infractions, néanmoins elle méme ordonne gue la loi peut confier: a) “a
des autorités assumant des fonctions de police le jugement des contraves-
tions de police punies d’amende” et b) “a des autorités de séeurité rurale
le jugement des contraventions rurales”, dont “les décisions rendues soat
susceptibles d’appel, ayant effet suspensif, devant le tribunal ordinaire
compétent” (art. 96 al. 2).

En vertu de ladite disposition, les organes de {a police peuvent en cas de
flagrantes contraventions concernant la paix publique ou la propreté des
lieux publics ou privés, infliger une amende de 2000 (dans le premier cas)
ou de 1000 drachmes (& 'autre) (Décret-loi 805/1971, art. 112 cas 16 de la
Loi 614/1977). Egalement, les officiers de la police oat le pouvoir d'as-
sumer la tiche de juge lorsqu’il s’agit des contraventions rurales {art. 13 al
6 de la Loi 1481/1984).

2. Les magistrats spéciaux pour certaines catégories de délinguanis

D’aprés notre Constitutton, des lois spéciates déterminent “les questions
relatives aux tribunaux militaires de 'armée de terre, de mer et d’air,
devant lesquels ne peuvent étre déférés des particuliers”. Ces tribunaux
“sont composés en majorité de membres du corps judiciaire des forces
armées, qui jouissent des garanties d’indépendance personneile et fone-
tionnelie™. En plus, les dispositions constitutionnelies sur la publicité des
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audiences, sur la nécessité que toute décision judictaire doit étre spéciale-
ment et d'une maniére documentée motivée et prononcée en audience
publique, ainsi que sur l'obligation de ne pas appliquer une loi dont le
contenu est contraire 4 fa Constitution, sont aussi applicables a propos des
audiences et des arréts de ces tribunaux {art, 96 al. 4 par. g et 5).
Néanmoins, la loi qui, en vertu de la Constitution, devrait fixer “les
modalités d’application™ desdites dispositions, ainsi que “la date de leur
mise en vigueur” (art. 96 ai. 3, dernier paragraphe), n'a pas été encore
publiée et Fadministration de la justice pénale militaire continue d’étre
régiée par la Loi de nécessité 2803/1941 (Code pénal militaire), mise en
vigueur a partir de I'année 1954 pour toutes les forces armées helléniques.

3. La procédure suivie de leur part

En vue du fait que (a part les tribunaux pour la jeunesse)} l'unique
tribunal compétent pour juger chez nous certaines catégories de délin-
quants est le tribunal militaire (de premiére instance et d’appel), les
particularités de la procédure suivie par ceux-ci regardent notamment le
manque de motivation de ses décisions et fa non-constitution de partie
civile. En outre, il est composé en premier degré d’un juge du corps
judiciaire des forces armées et de quatre officiers desdites forces.

IV. La Cour supréme

1. La Cour de Cassation hellénique en tani gu'organe pour le controle effectif
stir la légalité des fugements et des procédures

La Cour de Cassation hellénique (Arios Pagos), dont la chambre
criminefle est compétente en matiére pénale, se compose de sept Con-
scillers, du Procureur général et du greffier et, en assemblée pléniere, de
onzd Conseillers au moins. Elle examine seulement en vue de faire
respecter la loi et de maintenir Punité d'interprétation judiciaire. Le
poutvoi en cassation est aussi admis contre les décisions de la chambre de
mise en accusation. Dans ce dernier cas la Cour de cassation est composée
de trois membres,

2. Les problémes découlant de son organisation, de ses modalités d'accés, de
son siége, de Uétendue de son pouvoir de contrdle, etc.

Le probiéme le pijus considérable 4 cet égard c’est I'avancement aux
postes de Président et de Vice-Président par décret présidentiei €dicté sur
proposition du Consctl des Ministres, au lieu de confier cettc tiche au
Couseil Supérieur de la Magistrature, afin d’assurer l'indépendance de la
Cour de cassation envers le pouvoir exécutif.
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V. Le Parquet

1. La composition et lorganisation de Pautorité d'accusation en (Gréce
(structures hiérarchigues, coordination entre divers parguets)

Draprés notre Constitution, les officiers du ministére public “sont
nommés a vie” par décret présidentiel (art. 88 al. ler), ne pouvant étre
révoqués qu'en vertu d'une décision judiciaire, 4 la svite d’'une condamna-
tion pénale ou en raison de faute disciplinaire grave ou de maladie,
d’'infirmit¢ ou d'insuffisance professionnelle (art. 88 al. 4). Dailleurs, les
magistrats jusqu’au grade de Procureur général prés la Cour d’appel
quittent obligatoirement le service 4 'dge de 65 ans révolus, tandis que les
magistrats de grade supéricur le quittent 4 'dge de 67 ans révolus (art. 88
al. 5}, La mutation de cadre parmi les magistrats ordinaires est interdite,
étant exceptionnellement autorisée en vue de pourvoir aux postes do
Procurcur général prés la Cour de cassation jusqu’a la meitié du nombre
de ceux-ci, ainsi qu'aux postes de magistrats assesseurs aupres du parquet
des tribunaux de premitre instance. Une telle mutation est effectuée a
demande de Pintéressé {art. 88 al. 6). Les avancements, affectations,
déplacements, détachements et mutations de cadre des officiers du par-
quet se font par décret présidentiel, €dicté aprés décision préalable du
Conseil Supérieur de la Magistrature (art. 90 al. ier). St le Ministre de ia
Justice est en désaccord avee son jugement, il peut reavoyer la question
jugée devant 'assemblée pléniere du tribunal supérieur respectif. Le méme
droit de récours appartient aussi au magistrat lésé (art. 90 al. 3). En plus,
I'inspection des procureurs se fait par des conscillers & la Cour de
cassation, ainsi gue par des procureurs d’un degré supérieur {art. 87 al. 3).
Enfin, le pouvoir disciplinaire sur le ministere public, 4 partir du grade du
Procureur général prés ladite Cour est exercé par un Conseif Disciplinaire
Supérieur. L’action disciplinaire est intentée par le ministre de ta Justice
(art. 91 ai. ler). En ce qui concerne les autres officiers du ministére public,
le pouvoir disciplinaire est exercé en premier ¢t en second degré par des
Conseils composés par des juges ordinaires désignés par tirage au sort.
F’action disciplinaire peut étre intentée aussi par le ministre de ta Justice
{(art. 91 al. 3}.

En outre, i faudrait tout particuli¢rement mentionner la prescription de
Part. 95 de la Loi sur Porganisation des tribunaux, daprés laquelle le
ministére public est le représentant devant les tribunaux de la toi (chargé
de reguérir sa mise a exécution} et de Pordre public ("pas de Fiscus™, au
sens du pouvoir exéeutif).

En plus, la méme Loi sur Yorganisation des tribunaux formule expressé-
ment les trois principes fondamentaax de Pinstitution du parquet, 4 savoir
de ['unité et indivisibilité, de Pindépendance et de ia subordination
hiérarchigue des officiers du ministére public. Plus spécialement: a) Le
principe essenticl de Pinstitution est 'upité. Quel que soit Pagent qui
fonctionne, Paction exercée, 'acte accompli, ce sont teujours action ou
Facte du ministére public, et non celui de tel ou tel autre magistrat, pris
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individuellement. Ainsi, une poursuite peut étre commencée par un magis-
trat du parquet et continuée par un autre, etc. Il n’est pas donc exigé qu'un
seul et méme magistrat du ministére public s’occupe de la méme affaire,
mais il suffit qu’it ait été continuellement représenté (art, 91); &) Le
principe de la subordination hiérarchique. Ainsi, le ministére public pres
la Cour de cassation et les Cours d’appel dépendent du ministre de la
Justice, sous 'autorité duquel ils exercent feurs fonctions; ses officiers prés
les tribunaux de premiére instance dépendent des agents du parquet prés
les Cours d’appel, etc. Ils sont donc tenus & I'obéissance hiérarchique (art.
92-94); ¢) Le principe de Pindépendance, au sens que les officiers du
parguet, quoigue subordonnée au point de vue hiérarchigue, n’ont,

toﬂtefolc mac r] |n|nnphnn:~ a vpm.‘u:.nlv ni de Iz nart du snuverne nf ni de
1§, pas 4monenens ni Gge U gouvernoment ml

fa part des magistrats supérieurs pour le jugement des affaires. Ainsi, les
cours et les tribunaux auprés desquels ils sont placés, ne sauraient ai leur
intimer des défenses, ni leur donner des ordres (art. 92 et 94).

2. La position du parguet vers Pextérieur

En dehors de I'indépendance personnelle et fonctionnelle dont — comme
nous avons déja vu plus haut en parfant de notre Constitution 4 cet égard
— jouissent les officiers du parquet et malgré linterdiction aux officiers du
ministére public d’assumer des fonctions de membre du Gouvernement,
ainsi que 'exclusion de la prestation de tout autre service rémunéré oun
méme de Pexercice de toute antre profession, sont, pourtant, autorisées (a
titre excepitonnei): i} leur élection comme membres de "Académie ou
comme professeurs ou agrégés d’écoles d’enseignement supérieur; ii) leur
participation 4 des tribunaux administratifs spéciaux et 4 des conseils ou
commissions (exceptés les conseils administratifs des eatreprises publiques
et des sociétés commerciales); iii) de leur confier des foactions administra-
tives exercées soit parallelement a leurs fonctions principales, soit exclu-
stvement pendant un laps de temps déterminé (art. 89 ak. fer-4).

Egalement, d’aprés notre Code de procédure pénale (art. 28),
officiers du ministére public sent indépendants de toute autre autorité,
ainst que des tribunaux auprés desquels ils exercent leurs fonctions.

3. Linfluence du parquet pour Uexercice de 'action pénale (légaliré et oppor-
tunité des powrsuites) et sur Uensemble du déroulement de la procédure

a} La mise en mouvement de action publique par le ministére public

i) Le ministére public constitue chez nous une institution officiclle,
fonctionnant coliatéralement aux tribunaux répressifs et ayant le monople
de la poursuite pénale, laquelle tigure dans ses attributions principales. La
mission du parquet est en premier lieu de poursuivre des délinquants
devanf ces tribunaux. Le juge ne se saisit pas presque jamais spontané-
ment, méme en matiere d’infractions commises a I'audience.

Ainsi, le ministere public a le droit et le devoir de poursuivre d’office fa
perpétration de tous crimes, délits ou contraventions parvenus i sa
connaissance, da quelque maniere que se soit, sauf les cas exceptionnels ot

132



ce droit se trouve restreint par des dispositions contraires de la loi. Il s’agit
des cas ol 'on estime devoir subordonaer a la plaiante de la personne lésce
la poursuite de certains faits punissables, soit parce qu’ils ne portent pas
atteinte essentielle 4 I'ordre social, soit parce que leur répression pourrait
avoir des conséquences graves pour la victime et la paix des familles {art.
117-120 du Code pénal de 1950, mis en vigueur a partir de lannée 1951,
art. 46-53 du Code de procédure pénale).

ii) Le devoir de poursuivre les actions ou omissions punissabies appartient
principalement aux procureurs de la République, qui agissent au nom de
I'Etat.

iii} La mise en mouvement de Paction publique se réalise comme suit: 1.
par citation directe devant le tribunal correctionnel ou de police (en cas de
délits, dont lauteur ne doit étre arrété ou provisoirement détenu ou
lorsqu’il s’agit de contraventions) (art. 244, 245 lettre a, 308 al. 3 CP.P};
on peut, toutefois, recourir 4 des investigations de renseignements préala-
bles & la citation (art. 31 C.P.P.) (en pratique par la police). - 2. en
requérant 'ouverture d’une instruction préparatoire (art. 243-245 C.P.P.}.
- 3) en saisissant le juge d'instruction par réquisitoire a fins d’informer,
quand il s’agit des délits dont 'auteur doit éire arrété ou provisoirement
détenu ou bien aux cas de crimes (art, 246-250 C.P.P.}.

iv) 1l faudrait souligner tout particuliérement 'impossibilité absolue du
parquet de déssaisir la juridiction saisie, une fois 'action publique mise en
mouvement. Une telle compétence appartient seulement a la Chambre du
conseil ou bien au tribunal.

v) I y a, enfin, divers modes d’extinction de "action publique comme
p.ex.2 cause du décés de Iinculpé, de la prescription, de I'exception de
chose jugée, etc. (art. 111-113 C.P., art. 310 C.P.P.).

b) Restrictions aux droits du ministére public

En dehors des cas déid mentionnés o la prérogative du ministére public
de poursuivre d'office peut lui étre enlevée par défaut de plainte ou, ke cas
échéant, par le pardon de la partie iésée, les officiers du parquet peuvent
recevoir 'ordre de commencer les poursuites, soit du procureur général
prés la Cour d’appel, soit de {a Cour d’appel eile-méme.

Plus spécialement: i) Le Procureur général prés ja Cour d’appel peut
ordonner au Procureur de la République de metire en mouvement 'action
publique dans les cas suivants: 1. si celui-ci a jugé qu’il faudrait metire aux
archives soit la dénonciation émanant de tout individu qui a été temoin
d’une infraction ou en a eu connaissance, soit le rapport d’'une autorité,
etc., ou méme qu’il devrait rejeter la plainte déposée par la victime d’une
infraction. L’intervention du Procureur général a lien d'office en cas de
dénonciation, d'un rapport, etc. ou bien i la suite d'un recours du
plaignant en cas de plainte de ia personne iésée (art. 42, 43, 46, 47, 48
C.P.P); if) La Cour d'appel peut, toutes les chambres assemblées et avec
"assistance du ministére public auprés de cette Cour, entendre les dénon-
ciations de crimes ou délits qui lui seraient faites par un de ses membres
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et mander sor Procureur général pour lui enjoindre de poursuivre en
raison de ces faits, soit lni-méme, soit le Procureur de la République {art,
29 C.P.P.). Dans ce cas, la Cour d'appel ne juge pas elle-méme a 1'avance,
mais ordonne seulement la poursuite devant la juridiction compétente.
¢} Les cas de classement sans suite

Le ministére public peut classer sans suite les plaintes, dénonciations ou
rapports qui lui parviennent, dans les cas suivants: 1) si le Procureur
général prés la Cour d'appel est d'accord avec le Procureur de la Républi-
que sur Popportunité de metire aux archives la dénonciation ou bien
rejeter a plainte, en les considérant comme privées de fondement 1égal cu
peu séricuses (art. 43, 47, 48 C.P.P.). L'examen de lopportunité des
poursuites rentre dans les attributions du ministére public, les fonction-
naires du parquet agissant sous leur responsabilité morale; les juges ne
sauraient les contraindre & agir, ni se saisir eux-mémes directement; ii)
lorsqu'il s’agit soit d'une infraction pas grave dont la menace de dénoncia-
tion a été employée comme moyen d'extorsion, soit dune infraction
tombant dans le domaine de l'escroquerie, au cas ou l'auteur de la
premiére {moins grave}) aurait dénoncé {a seconde dont fut la victime (par
example le joueur qui a été trompé pendant le jeu de hasard). L’accord de
deux Procureurs {de la République et Général) peut conduire au classe-
ment sans suite de l'infraction plus 1égére {art. 45 C.P.P.); i) en cas de
viol (au sens de l'acte de celui qui, en usant de violence corporelie ou de
ia menace d'un danger grave et immédiat, contraint une personne i avoir
des relations sexuelies hors mariage ou bien & subir ou se livrer d’un acte
impudique (art. 336 C.P.), le Procureur de la République peut (quoique la
poursuite pénaie a lieu ici d’office), aprés autorisation du Procureur
Général prés ta Cour d’appel, de classer sans sursis I"affaire (art. 344 C.P.).

d) Les cas de suspension de la poursuite

1) Malgré l'impossibilité du Procureur de ia République de terminer la
poursuite, néanmaoins, avant 'avis conforme du Procureur général prés fa
Cour d’appel, il peut suspendre la poursuite d’un délit: 1, lorsque 'auteur
est en méme temps en prison pour exécuter une peine beaucoup plus grave
par rapport a celle qui pourrait étre probablement prononcée a Pégard
dudit délit; 2, si lauteur a été déja cité de comparaitre devant le tribunai
pour une autre infraction beaucoup plus grave. Pourtant, ka poursuite
pénale peut étre mise en mouvement en ce qui concerne 'infraction moins
grave: a) si elle est imposée pour ia découverte de la vérité ou méme pour
le dépistage de la personnalité de I'accusé; b) aprés le jugement définitif
du crime en cause ou ’expiation de la peine prononcée pour sa commis-
sion (art. 44 C.P.P.}.

ii) On pourrait encote citer les cas de suspension des poursuites: 1, contre
les membres du Parlement, pendant la période de session. Ainsi, durant la
législature, aucun député ne peut étre poursuivi, sans autorisation de fa
Chambre. L’autorisation est considérée comme définitivement refusée, s
la Chambre ne se prononce pas a son égard dans les trois mois qui suivent
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ja transmission de la demande de poursuiie par le ministére public au
Président de la Chambre. Pourtant, aucune autorisation n’est requise en
cas de crime flagrant (art. 62 de la Constitution}; 2, quand le juge criminel,
saist de I'exception préjudicielle, renvoie {quelques fois obligatoirement} la
connaissance d'un point incidentel au juge civil, pénal ou administratif
(art. 59-61 C.P.P.) (par example la propriété en cas de vol, le mariage
précédent en cas de bigamie, le vol en cas de recel, ete.),

3.e} Les cas de transaction

Le législateur heliénique, afin d’éviter {ou, au moins, de limiter) I'en-
combrement des parquets ef la surcharge des tribunaux de police, soit
autorise des organcs ou agents administratifs ou bien des autorités ré-
ligieuses de mettre en mouvement I'action publique (le ministére public ne
prenant aucune initiative 4 cet égard), soit recourt 4 une sorte de
convention enire la partie poursuivante et la partie contravenante, suivant
laqueile l'action publique est éteinte par le versement d'une somme
d’argent dans un délai déterminé.

Plus spécialement: i) notre Constitution non sculement permet au
législateur de confier — comme nous avons vu auparavant — & des autorités
assumant des fonctions de police et & des autorités de sécurité rurale le
jugement de certaines contraventions (art. 96 al. 2), mais autorise égale-
ment le 1égislateur de déterminer “le pouvoir judiciaire exercé par les
Autorités Conventuelles et par la Sainte Communauté” du Mont Athos
(art. 105 al. 5 par. b); if} une Loi spéciale {Décret loi 805 da 30 décembre
1570/1er janvier 1971) ordonne que, en cas de flagrantes contraventions
concernant la traquillité publique etc., le policier peut infliger (comme
nous avons vu} une peine d'amende; iii}) notre Code douanier (Loi
1165/1918) offre & Pauteur d'une contrebande par rapport 4 laquelle le
droit de douane n’excéde par la somme des 500.000 drachmes, la possi-
bilité de payer le double, au moins, jusqu’au décuple, au plus, dudit droit,
afin d’éviter la poursuite pénate.

V1. Llautorité de mise en accusation

1. L'existence en Gréce d’'un organe spécifique faisant le lien enire Uinstriiction
préparatoire et la phase des débats devant le iribunal (Chambre d’accusation
et Chambre de conseil)

En Gréce, le juge d’instruction est, dans la grande majorité des cas, un
agent d’information chargé de rassembler les preuves, le réle de jurisdic-
tion, d’instruction du premier degré appartenant 4 la Chambre correction-
nelle, formée de trois juges, y compris le juge d'instruction, et du représen-
tant du ministére public et statue sans publicité. Les parties sont tenues au
courant de la procédure; & savoir de ia date & laquelie Taffaire les
intéressant sera appeiée a audience et du dossier, ainsi que des réquisi-
tions écrites du ministére public. Elles peuvent, aussi, demander leur
comparution personnelie devant la Chambre (laquelle peut, d’ailleurs,
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lordonner d’office), sans, pourtant, pouvoir 'obliger de la faire accepter,
lorsqu’elle se croit suffisamment éclairée, afin de rendre un arrét de renvoi
ou, le cas échéant, de non lieu, etc.

Les décisions de la Chambre correctionnelle peuvent (aux cas prévus
par ia Loi) devenir 'objet d’'un appel devant la Chambre des mises en
accusation, de la part des parties, ainsi que du ministére public.

Enfin, les arréts desdites Chambres sont suceptibles de pourvoir en
Cassation, dont la Chambre est dans ce cas composé€e de trois conseillers
et du Procureur général pres cette Cour.

2. Les fonctions desdites Chambres et leur influence tant sur Uinstruction
préparatoire, gue sur la procédure de jugemeni ef, de maniére générale, sur
l'ensemble de la procédure

A part la compétence des trois Chambres mentionnées au paragraphe
précédent, leur fonction s’étend également pendant l'instruction, statuant
sur la détention provisoire, les conflits entre le juge d’instruction, le
ministére public et les parties, Jes questions difficiles & résoudre et en
général sur ies incidents de toute sorte pendant cette phase de la pro-
cédure. Dans la pratique judiciaire it a ét€ maintes fois prouvé que par leur
intervention on a pu éviter le renvoi a 'audience d'affaires non compléte-
ment élaborées pour étre jugées, ce qui a conduit le législateur hellénique
du Code de procédure pénale en vigneur de conserver cette institution que
déja le Code précédent de 1834 avait introduit dans notre systéme pénal.

VIL. La défense

1. La défense en tant qu'élément de organisation judiciaire

En Gréce toutes jes parties (accuse, partie civile, personne civilement
responsable} ont le droit de choisir un conseil parmi les avocats inscrits au
tableau de n'importe quel barreau du pays. En ce qui concerne Iinculpé, plus
spécialement, 'assistance d’ur conseil est facultative pour lui pendant in-
struction et en cas de délits ou de contraventions pendant Paudience; elle est,
au contraire, obligatoire, en cas de crimes et devant la Cour de cassation, au
sens que soit il doit choisir son défenseur lui-méme, soit, & défaut de choix,
¢'est fe tribunal qui lui désigne un conseil d’office. Mais s’agissant de pourvoir
en Cassation, l'inculpé est obligé de désigner son défenseur, parce que,
autrement, son pourvoi sera rejeté (la méme obligation existe aussi pour les
autres parties). En tout autre cas, a savoir pendant instruction et §7il a été
renvoyé A 'audience pour la commission d’'un délit ou d’une coniravention,
peut lui étre désigné un conseil d’office, s’il le demande.

L’accusé peut communiquer librement avec son conseil dés sa comparu-
tion; et ¢’est en présence de son défenseur qu'il faut étre interrogé (sauf,
bien entendu, renonciation expresse de sa part).

Chacune des parties a le droit de désignation de deux conseils au plus
pendant linstruction et pas pius que trois pendant 'audience.

136



2. La mesure d'influence de Porganisation judiciaire sur les chances d'une
défense effective

Le droit des parties de se faire assister d’'un défenseur devant toutes les
juridictions, pouvant étre considéré comme primordial pour Fadminisira-
tion de la justice pénale, offre ia possibilité d'influencer grandement et
décisivement sur la bonne organisation judiciaire, laquelle, & son tour, met,
chez nous, 4 la disposition des parties — et tout particuliérement de
Paccusé - les garanties essentielles pour le principe de I'“égalité des
armes”.

VIIL Police judiciaire et antorité judiciaire

1. L'organisation de la police judiciaire

Il faudrait tout I'abord souligner qu'en Gréce il n'y a pas un corps de
police judiciaire au sens propre, mais c’est la branche de la “Police de
stireté” du Ministére de I'Ordre Public, qui a assumé ces fonctions (méme
apres lunification de la gendarmerie avec la police urbaine, sous la
dénomination: “Police hellénigue”; Loi 1481 des 1/8 octobre 1984).
a) La fonction de la police judiciaire

La “Police de sireté” de la “Police hellénique” est chargée de ren-
seigner le procureur de 1a République sur les crimes et délits commis dans
sa circonseription, en lui transmettant les plaintes et dénonciations regues
et les rapports et procés-verbaux établis, de procéder, sur Yordre et les
indications du procureur de la République, a l'insiruction préparatoire,
etc. Néanmoins, en matiére de crime ou dé€lit flagrant, ainsi qu’en cas
d’urgence, elle peut procéder, de sa propre initiative, a 'enquéte dite “de
police”, jusqu’'a ce que ledit procureur s’en saisisse, de s'occuper du
dépistage des infractions par des moyens scientifiques et techniques, de
collaborer avec des organisations policiéres internationales et les corps de
police d’autres pays, d’exercer le contrdle sur le trafic illégal des subs-
tances stupéfiantes, de la découverte de cas de contrebande, de fouilles
illicites et de trafic illicite d’antiquités, la surveillance et le contréle de
Heux de fréquentation de personnes suspectes d’avoir commis des infrac-
tions communes, etc. (art.2 et 5 al.4 L.1481/1984).
b) Le rdle pratique de la police judiciaire

Le rble pratique de la “Police de slireté™ hellénique est trés important
dans fe¢ domaine de la prévention et de la répression de la délinquance
commune. Il faut néanmoins signaler le manque de spécialisation des ses
membres en ce qui concerne tout particuliérement la délinquance
économique (excepté le champ des infractions sur le marché out la branche
de ja “Police d’ordre” dispose d’un persennel spéceifigue a cet égard).
¢) Comment fonctionne la coopération de la police judiciaire avec les auitorités
Judiciaires (Juge d'instruction, ministére public)

D’aprés le nouveat Statut du Ministére de 'Ordre Public (L.1481/1984),
son personnel doit exécuter les décisions judiciaires et se conformer aux
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ordres des juges compétents. Ses rapports avec les autorités judiciaires
pendant linstruction et Paccomplissement des fonctions du ministére
public devant les tribunanx de police sont réglés par I'Organisation des
tribunaux et le Code de procédure pénale (art. 18 al.ler).

2. La maniére avec laquelle le role de la police fudiciaire exerce une influence
sur la réalisation des objets de la procédure pénale

Il est bien entendu que Vinfluence de la “Police de sireté” hellénique
est trés considérable, en vue de sa mission particuliérement importante
dans le domaine de la poursuite pénale, dont le mouvement, au moins,
dépend, dans une large mesure, de ses aptitudes i Pégard du dépistage des
infractions. I faudrait, en outre, souligner, & propos, la nécessité de la
transformation de la “Police de sfiret¢ publique” en “Police judiciaire”,
fonctionrant sous l¢ contréle, sur lordre et les indications du ministére
public, afin de pouvoir contribuer encore mieux a {a bonne administration
de la justice pénale. Le ministére nature! auguel elle appartient est celui
de ia Justice et non de 'Ordre Public,

1X. Le ministre de la Justice et la procédure pénale

1. La mesure d’intervention du ministére de la Justice dans l'administration de
la justice pénale

Comme supérieur hiérarchique des officiers du parquet, le ministre de
la Justice leur fransmet ses injonctions d'intenter des poursuites, étant
tenus de s’y conformer. {art. 30 al.ler C.P.P.).

Egafement, ledit ministre a le droit d’ordonner la suspension de I'action
publique, en cas de délits politiques ou d’infractions dont ta poursuite
répressive pourrait troubler les relations infernationales de I'Etat. 11 doit,
toutefois, avoir a4 cet égard lavis conforme du Conseil des Ministres,
(art.30 C.P.P).

2. La possibilité du ministre de la Jusiice de donner des instructions au
ministére public

Er vue du fait que tous les magistrats (v compris les membres du
parquet) “jouissent d’une indépendance personnelle et fonctionnelle™ (art.
87 al.ler de ia Constitution), le Ministre de la Justice doit se limiter aux
interventions plus haut mentionnées, ne pouvant pas donner d’instructions
au mintstére public. Méme dans le cas ci-dessus de transmission de ses
injonctions d’intenter des poursuites, te ministére public garde le droit de
prendre toutes les réquisitions que dicte la conscience de ses magistrats,
lorsqu’ils prennent la parole soit pendant la juridiction d’instruction, soit
devant la juridiction de jugement.



C. DIFFERENCIATION ET SPECIALISATION DE LA PROCEDURE PENALE
HELLENIQUE DANS LE DOMAINE DE LA CRIMINALITE ORGANISEE, DE LA
CRIMINALITE ECONOMIQUE ET DES AFFAIRES, DE LA PETITE DELIN-
QUANCE ET DE LA CRIMINALITE INTERNATIONALE ET TRANSNATIONALE

En ce qui concerne ia criminalité économique et des affaires 'unique
différenciation que Fon constate réside dans le secteur des vols a P'étalage,
o, en dehors de Pexistence d'un service policier occupé a cet égard
(plus-haut mentionné}, une section particuliere du ministére public aupres
des tribunaux de premitre instance des villes d’Athénes, de Thessalonique,
du Pirée, de Patras est organisée pour la poursuite pénale et pendant
Paudicnce devant les tribunaux correctionnels composés d'un juge (au len
de trois prévus auparavant}. Les décisions de ce tribunal sont appelables
lorsqu’elles prononcent une peine d’emprisonnement dépassant les deux
mois ou ine peine d'amende supérieure a 50.000 drachmes. Egalement, en
cas de contrebande le fait doit étre jugé par le tribunal du lieu de sa
commission {et non du lieu oil Paccusé est domicili€); et, en plus, les
jugements rendus peuvent étre appelés seulement §’ils prononcent une
peine d'emprisonnement supérieure & un an (au lieu de trois mois qui a
été préva pour fa majorit€é des cas en ce qui concerne les tribunaux
correctionnels composés de trois membres). Enfin, tandis que le citoyen a
le simple droit d’offrir son assistance pour {'arrestation d’une personne
commettant un flagrant délit, en cas de contrebande il est obligé de P"offrir
§’it est appelé & cet égard par le fonctionnaire public lors de Ia saisie des
produits ou de larrestation de l'auteur d’une telle infraction [Loi
11601918 (Code douanier), art. 103, 117, 122 - Loi 1290/10821.

It a été aussi déja noté, en ce qui concerne la petite délinquance, un
petit nombre de cas de transaction.

Néanmoins, a ’état actuel des choses tien de particulier n’est chez nous
prévi dans le domaine de l'administration de la jusiice pénale, ni pour la
criminalité organisée, ni pour la criminalité internationale et transnatio-
nale,

D. LES TENDANCES REFORMATRICES

En résumant toutes les observations, remarques et suggestions pré-
cédemment exposées, on purrait conclure avec la constatation de la
nécessité de réorganiser notre organisation judiciaire dans le domaine de
I’administration de la justice pénale. Un nouveau statut du corps judiciaire
et du ministére public, en combinaison avec la rédaction d’un nouveau
Code de procédure pénale, afin de remplacer le texte légisiatif de 1834 en
ce qui concerne lorganisation des tribunaux et dadapter dans son en-
semble notre Code d'instruction criminelle aux besoins mmpératifs contem-
porains, apte a4 transformer notre appareil judiciaire d’un organe capable
d’affronier seulement les infractions traditionnelles de routine, pour ainsi
dire, dans un instrument social efficace capable de contribuer activement
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et d’une maniére fructueuse A [a lutte, sur le plan national et international,
contre les manifestations criminelles modernes qui mettent en danger
grave les fondements de nos pays démocratiques, oll la primauté des
Iibertés individuelles constitue fe trait caractéristique et olt la défense
sociale est fondée sur le respect de la valeur de la personnalité humaine et
sur la réatité que les Droits de 'Homme appartiennent non seulement &
Paccusé, mais, également, & la victime. Par conséquence, indispensable est
I'égalité des armes, étroitement liée avec la nécessité de spécialisation des
magistrats et de leurs services auxiliaires, afin de mieux connaitre chaque
affaire, pour ne pas aboutir 4 I'acquittement en raison du manque de
conviction sur la culpabilité de l'inculpé, phénoméne trés dangereux pour
Pordre et le progrés social.

NOTES

{13 Cette loi a é1é remplacée (aprés la rédaction du présent Rapport) par le “Code d'organisation judiciaire
et statut des fonciionnaires judiciaires” (Loi 1756/1988, laquelle a &€ ulterieurement modifiée par la Loj
1868/1982).

{2} La Gréce o signé en 1983 {mais pas encore ranifié) le Protocole N 6 4 la Coavention de sauvegarde des
Droits de I'homme et des Libertés fondamentales du Conseil de I'Europe de 1983 sur {"abolition de fa
peine de mort (prévee chez nous & dix cas de crimes de droit commun et 3 56 mfractions militaires).
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SUMMARY

The Hellenic Constitution of 1975, as an initial principle, devotes the second
Chapter of its Section E. (“On judicial authority”) to the organization and
Junrsdiction of couris in general (Arts. 93-100} and to criminal justice in
particular (Ar. 96, § 13. Moreover, our 1950 Code of Criminal Procedure,
which is the fundamental authority in this field, is supplemented by the 1834
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Code of Organization of Civil and Criminal Courts, which has recently been
superseded by the 1988 Code of Judicial Organization and Statute of Judicial
Officials (subsequently amended by Law No. 1868 of 1989).

Because of the dearth of funds available to the administration of criminal
Jjustice, the Union of Hellenic Magistrates and Atiorneys and the Bar of Greece,
together with other experts in penal affairs, from time to time put forward
proposals and suggestions on various problems, and the relevant authorities are
expected to give due consideration to these. As a resull, the politicians are
endeavouring to improve the situation in this sector, fully aware too of the
attention given to it by the mass-media. Thus there is a general acknow-
ledgement of the crucial need for a complete reorganization of the whole
machinery for the administration of criminal justice.

It Is the Ministry of Justice, in Greece, which is the central authority for the
organization and control of the resources available to criminal justice.

With regard to the appoinmmeni of professional magistrates, it should be
stated that this is a post for life, following competitive entry and a two years
period of probationary service in the courts of first instance or the Public
Prosecutor’s Office. Such a systemt has been criticized. Also, political crimes
and offences are adjudicated by mixed courts of first instance and appeal,
consisting of the Chairman, two assessor-judges and four jurors, assisted by a
representative of the Public Prosecutor and the Clerk of the Court. Such Assize
Courts determine both the cuipability of the accused as well as the sentence to
be imposed. Nevertheless, Greek legislation, recognizing the well-known defi-
ciencies of systems of lay judges (bur mindful that their participation in the
administration of criminal justice represents a facet of the sovereignty of the
people) has seen fit to restrict their jurisdiction to very limited caiegories of
crimes.

Other than the police’s internal authority which rules on minor offences,
punishable by a fine, that are commisted by members of the police force, and
rural security bodies which deal with misdemeanours in couniry areas, furis-
diction over minor offences is in the hands of the ordinary criminal tribunals.
Nevertheless, there are special magistrates in military ribunals (of first instance
and appeal} for the land, sea and air forces, but they are not empowered to
hear cases involving private individuals. Their sentences are notable for the fact
that the ratio decidendi is not recorded and that lay members do not
participate.

At the level of the Supreme Court of the Hellenes, the Criminal Division
consists of seven Councillors, the Attormey-General and the Clerk of the Court,
except that in its plenary session there will be at least eleven Counciliors. Their
sole task is to preserve the consistency of jurisprudence by scrutinizing judicial
interpretations of the law. Appeals are also heard against judicial comminal
orders (in which case the Supreme Court has three members).

So far as the Public Prosecutor's Office is concerned, officials are appointed
for life. Its fundamental principles are: a) unity and indivisibility; b) inde-
pendence; ¢) the hierarchical saucture of its officials. It appears in the legal
tribunals {and is responsible for seeing that their sentences are carried out) and
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i public order courts (dealing with Revenue judgments). Not only do these
officials emnjoy personal and operational independence, but they are also
independent from all other quthorities, including the tibunals before which
they fulfil their duties. The Public Prosecutor’s Office in Greece is an official
institution, functioning alongside the criminal courts and having the unchal-
lenged right to bring criminal proceedings, which is one of its main activities.
Its official duty is to act as prosecutor (apart from exceptional cases where the
law expressly requiives the injured party to take action) in criminal cases, since
the court itself will hardly ever proceed spontaneously, either by bringing charges
directly before the Magistrates Court or Police Court, or by reguesting the
opening of a preliminary investigation, or by laying information before an
examining magistrate where the accused should be arrested or detained or
where a serious crime is involved. Nevertheless there are limitations to these
powers ot the Public Prosecutor’s Office, since it cannot abrogate furisdiction
in proceedings under way, once the Public Prosecutor (with whom lies the
primary duty to take crimingl proceedings) receives the relevant order from the
Attorney-General at the Court of Appeal, or from the Court of Appeal ftself, or
from the Minister of Justice. There may also be cases where the Public
Prosecutor's Office may decline to prosecute in relation to complaints and
reports submitted 1o it, provided that there is no disagreement in this respect
with the Public Prosecutor himself or the Attorney-General at the Court of
Appeal, whose approval is alse required to discontinue actions in situations
provided for in the Code of Criminal Procedure. Finally, there may be cases,
in order fo avoid (or at least minimize) excessive demands on the prosecuting
department and the police courts, where administrative organs or agents, or
even religious authorities, may be permitted fo initiate criminal proceedings, or

where by a sort of informal agreement between the prosecution and the defence
proceedings are remitied on payment of a sum of money.

In Greece, the specific organs linking the preliminary investigation and the
court hearing are the Charge Chamber (at first instance) and the Counsel
Chamber (at the next higher level), whose decisions may be subject to review
on appeal Thanks to these Chambers (dealing whit every sort of case under
judicial investigation examination or at iis conclusion), it is possible to dispose
of many matters not sufficiently elaborated for a full court hearing.

As regards the defence, all parties in Greece {the accused and parties with
civil responsibility) are entitled to choose an advocate from the panel of any of

- the Greek Bars. The accused, in particular, has the option of being so
represented during the judicial investigation stage and in case of offences
compmitted during the hearing: he is obliged to be represented however for more
serious crimes and in appeal proceedings. Even when a barrister is not
mandatory for the accused, he mav have counsel instructed for him if he so
requests. The accused may never be deprived of the right to communicate with
his counsel. Assistance to the parties by counsel promoies the good administra-
tion of criminal justice and guarantees respect for the principle of “equality of
forces™.

In relation 1o a corps of “judicial police” in Greece, it has to be said that
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such a body does not as vet exist; its functions are undertaken by the branch of
the “Security Police” of the Ministry of Public Order, advising the Public
Prosecutor on offences conunitted in his area of jurisdiction, proceeding, on his
orders and proposals, to preliminary investigations, etc. The absence of a
“judicial police™ in Greece, and the lack of specialization among members of
the “Security Police” in the field of economic crimme, is a cause for concem.

An equal influence on the adminisiration of criminal justice in Greece, is
exercised in some regards by the Minister of Justice, in that from a position of
hierarchical superiorily to the Public Prosecutor’s Office, he may order prosecu-
tions to be brought or public action 1o be suspended in cases of political crime
or lesser offences whose prosecution could prejudice the State’s international
relations.

A special case exists of economic crimes: in the absence of a specific branch
of the police acting in this sector, the Public Prosecutor’s Office has a special
section to bring proceedings before the four tribunals of first instance and to act
during hearings before correctional tribunals under a single judge. A number of
special features still exist in cases involving smuggling,

Finally, current reform movemenis seek to achieve reorganization in the fleld
of criminal justice administration, with a view to contributing as effectively as
possible to the repression — nationally and infernationally - not only of
traditional, so-called routine, offences, but especially of modem forms of
delinquency (such as terrorism, organized crime, economic and business crime,
efc.), which pose a serious threat to the very fabric of our democratic States,

RESUMEN

La Constitucion helénica de 1975, en primer lugar, consagra el segundo
capittilo de su seccion E (“del poder judicial”}) a la organizacion y la
jurisdicéion de los ribunales en general (art. 93-100) y a la justicia penal en
particular {art. 96 al. ler). Ademds nuestro Codigo de procedinitenio penal del
1950, que constituye In fuente fundamental en este dmbito, se completa con el
Cédigo de organizacion de los tribunales (civiles y penales) de 1834, que ha
sido sustituido recientemente por el “Codigo de organizacién judicial v el
estatuto de los funcionarios judiciales” de 1988 (modificado ulteriormente por
la Lev 1868 de 1989}.

Con motivo de la insuficiencia de presupuesto disponible para la adminis-
tracion de la justicia penal, las Uniones de magistrados y de fiscales griegos y
los Colegios de abogados de Grecia, asi como otros especialistas en materia
penal formulan periodicaniente propuestas y sugerencias que conciernen a los
problemas que las autoridades competentes deberian tomar en consideracion
en este dmbito. Ni que decir fiene que los politicos del pals se esfuerzan en
mejorar la situacion existente en este ambito, leniendo en cuenta fambién la
opinién de los medios de comunicacion. En cualquier caso, se reconoce la
necesidad imperiosa de una reorganizacion completa de la administracion de
justicia penal en su conjunto.
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L Grecia, el Ministerio de Justicia constituye el érgano central competenie
para la organizacion y el control del funcionamiento de los medios puesios al
servicio de la justicia penal.

En relactén con el nombramienito de magistrados profesionales, se constata
que son nombrado de forma vitalicia, come consecuencia de un concurso y
tras un periodo de prueba en wibunales de primera instancia o en el Ministerio
Publico. Este sistema de seleccion v de nombramiento ha sido criticado.
Ademds los crimines y los delitios politicos se juzgan por tribunales mixtos de
primera instancia y de apelacion, compuestos por el presidente, dos jueces
asesores ¥ cuaire jurados, asi como el representante del ministerio piiblico y el
secretarto. Las denominadas Audiencias deliberan tanto sobre la culpabilidad
del acusado, como sobre la sancion penal a aplicar. Sin embargo, el legislador
griego, a la vista de los defectos bien conocidos del sistema de jueces laicos y,
sin desconocer sin embargo, el hecho de que su participacion en la adminis-
tracion de la justicia penal constituve una marnifestacion de la soberania
popular, ha estimado oportuno limitar su competencia a un nimero muy
pequerio de crimenes.

Dejando a un lado la compeiencia de las autoridades que asumen funciones
de policia para juzgar contravenciones castigadas con mudta, asi como la de
las autoridades de seguridad ruval para entender de las contravenciones
rurales, la represion de las infracciones pertenece a los tribunales penales
ordinarios. Sin embargo, existen magistrados especiales, en los tribunales
militares (de primera instancia v de apelacion), del ejercito de tierra, de la
armada y del aire, ante los que no pueden ser citados particulares. Las
peculiaridades del procedimiento seguido por ellos afectan en particular a la
falta de motivacion de sus decisiones y a la no constitucion de parte civil.

En el ambito del Tribunal Supremo griego, se destaca la composicion de su
Sala penal por 7 Magistrados, el Fiscal general y el secretario; mientras que el
pleno se compone al menos de 11 Magistrados. La Sala penal actua sola-
mente, con la finalidad de hacer respetar la ley v de mantener la unidad de
interpretacion fudicial. La apelacion en casacion se admite también conira ¢l
procedimiento decidido por el Tribunal {en éste caso el Tribunal Supremo se
compone de 3 mienibros).

En lo que concieme al Ministerio Fiscal, los funcionarios del Ministerio
Publico se nombran de por vida. Sus trex principios fundamentales son los
siguientes: a) la wnidad y la indivisibilidad; b) la independencia; c) la
subordinacion ferdrquica de los mencionados funcionarios. El Ministerio
Priblico es el representante de la ley ante los tribunales (encargado de solicitar
su ejecucion) y del orden piblico (no del Fisco en el sentido de poder
giecutive). Aparte de la independencia personal y funcional de la que gozan sus
mientbros, son independientes de cualguier otra autoridad asi como de los
Tribunales ante los que efercen sus funciones. El Ministerio Publico constifuye
en Grecta una institucion oficial, funcionando en los tribunales represivos y
teniendo el monopolio del ejercicio de la accion penal, que figura entre sus
atribuciones principales. La mision del Ministerio Fiscal es en primer lugar
perseguir de oficic {salvo los casos excepcionales, en los que la Ley exige
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expresamenie la denuncia de la persona perjudicada) las infracciones (el juez
no actua casi nunca de forma espontanea), bien la citacion directa ante el
tribunal correccional o de policia, bien solicitando la abertura de una instruc-
cion preparatorig, bien requiriendo al juez de instruccion a través de una
requisitoria, con la finalidad de informar, cuando se trata de delitos cuyo autor
debe ser detenido provisionalmente ¢ en los casos de crimenes. Sin embargo
existen restricciones en los denominados devechos del Ministerio Publico, al
establecerse que, una vez que se ha puesto en funcionamiento la accién
publica, no puede desistirse de la jurisdiccion solicitada. El Fiscal de la
Republica (al que corresponde principalmente el deber de persecucion) puede
recibir la orden de comenzar ésta, bien del Fiscal General del Tribunal de
Apelacion, bien del Tribunal de Apelacion mismo, bien del Ministro de
Justicia. Por otra parte, se han previsto casos en los gue el Ministerio Piblico
puede sobreseer las denuncias, demandas o informes que le remiten, pero
siempre que esté de acuerdo con ello el Fiscal de la Republica v el Fiscal
general del Tribunal de Apelacion. La conformidad de estos representantes del
Ministerio Publico se requiere también para la suspension de la persecucion en
los casos previstos por el Codigo de Procedimiento Penal. Finalmente se han
establecido casos de transacion, con la finalidad de evitar (o al menos limitar)
las acumulaciones en el Ministerio Piiblico y la sobrecarga de los nibunales de
policia, a través de la autorizacion a los drganos o agentes administrativos o a
las autoridades religiosas a porner en marcha lg accion publica, o medianie el
recurse a una especie de acuerdo entre la parte perseguidora y la parte
infraciora, segun el cual se renuncia a wal accion mediante el pago de una
cantidad de dinero.

En Grecia los drganos especificos que establecen la vinculacion entre la
instriccion preparatoria v la fuse de debate ante del tribunal son ef Tribunal de
acusacion (en primera instancia) y el Tribunal colegiado (en segunda instan-
cia) (cuyas sentencias son susceptibles de apelacion en casacion). Gracias a
estos tres tribunales (que entienden en general sobre los incidentes de cualguier
clase durante la mstruccion y una vez gue estd finalizado} se ha evitado
muchas veces la remision a lg audiencia de asuntos no completamente
elaborados para ser juzgados.

En relacion con la defensa, entre nosotros todas las partes (acusado, parte
civil, persona civilmente responsable) tienen el derecho del escoger un abogado
entre los inscritos en la relacion de cualguier colegio del pais. En lo gue
concierne al acusado, en particular, su asistencia judicial es facultativa
durante la instruccion y en el caso de delitos o de contravenciones durante la
audiencia; sin embargo es obligatoria cuando se trate de crimenes y ante el
Trbunal Supremo. Incluso la asistencia de un abogadeo no es obligatoria para
el inculpado, se le puede designar un abogado de oficio, st lo solicita, El
acusado no puede jamas ser privado del derecho de comunicacién con su
defensor. La asistencia de las partes por un abogado influye en la buena
administracion de la justicia penal y garantiza el respeto del principio de
“leualdad de armas”,

En lo gue concieme a la existencia entre nosotros de un cuerpo de “policia
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judicial” ésta no existe aun; v es la rama de “la policia de seguridad” del
Ministerio de Orden Prblico la que asume sus funciones, prestandole infor-
macion al Fiscal de la Repiiblica sobre los crimenes v delitos cometidos en su
circunscripeion, v procediendo, bajo sus ordenes e indicaciones, a la instruc-
cton preparatoria. Hay que destacar en Grecia la ausencia de “policia judicial”
¥ la no especializacion de los miembros de “policia de seguridad” en el dmbito
de la delincuencia econdmica.

La administracion de justicia penal en Grecia estd igualmente influida, en
cierta medida, por el Ministro de Justicia, en cuanto que en su condicion de
superior Jerdrquico de los miembros del Ministerio Publico, a los que puede
transmitiv el mandato de intentar la persecucion del ejercicio de la accion

podria turbar las relaciones internacionales del Estado helénico.

Una regulacion pecuiliar tienen los casos de delitos en materia de mercado,
en los que existe un servicio policial que se ocupa de ellos vy se ha organizado
una seccion particular del Ministerio Fiblico en los cuatro grandes tribunales
de primerg instancia para su persecucion penal v para intervenir en la vista
ante los tribunales correccionales compuestos por un juez. Existen también
algunas particularidades en el dmbito del contrabando.

Finalmente, las tendencias actuales de reforma consisten en la reorganiza-
cién de nuestra organizacion judicial en el campo de la administracion de la
Justicia penal, con la finalidad de poder contribuir de una manera lo mds
eficaz posible a la represion — en los niveles tanto nacional como internacional
— no solo de las infracciones tadicionales, de rutina (por ast decirio), sino muy
particularmente, de las modernas (tales como el terrorisno, la criminalidad
organizada, la delincuencia econdmica y de los negocios, etc...) que ponen en
peligro grave los fundamentos de nuestros paises democrificos.

(Traduccion del francés de Ignacio Berdugo, Universidad de Salamanca)
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Congres international sur

“Cesare Beccaria ef la politique criminelle moderne”
Milan (Italie), 15-17 déccmbre 1958

Compte-rendu*

A Toccasion du deux-cent-cinquantiéme anniversaire de la naissanrce de
Cesare Beccaria, qui a coincidé avec le quarantiéme Anniversaire de la
Déclaration des droits de I'homme et du programme des Nations Unies
pour la prévention du crime et la justice pénale, le Centro nazionale di -
prevenzione e difesa sociate a été chargé d’organiser, en collaboration avec
le ministére de la Justice d’Italie et avec fa Municipalité de Milan, un
Congrés international dont les aspects scientifiques ont &té soignés par la
Société internationale de défense sociale,

Le Congreés, qui s’est déroulé sous les auspices des Nations Unies, a
porté sur les thémes suivants: Cesare Beccaria, la peine de mort et la
torture; utilité sociale et la politiqgue criminelle de Cesare Beccaria;
Cesare Beccaria et le procés pénai; I'influence de la pensée de Cesare
Beccaria sur la poelitique criminelie dans le monde.

Dans les nombreux rapports et contributions présentés au Congrés,
auquel ont assisté plus que cing ceats experts, la personnalité de Beccaria
est ressortie en tant gue précurseur et en méme temps en tant que homme
de sonr €poque, compris donc aussi par ses contemporains. 5a pensée peut
étre considérée i juste titre de dimension supranationale grice a la
recherche constante de principes généraux 4 travers le recours a la raison,
en tout premier lieu du principe de la vérité au-dessus des opinions
courantes.

Grice & sa clairvoyance, tout en restant lié & son époque, Beccaria a
profondément marqué la science pénale. Il est un précurseur dans le
domaine du droit pénal, lorsqu'il affirme le principe de la légalité des
droits et des peines et celui — qui lui est étroitement lié¢ — de interpréta-
tion 4 la lettre de ia loi. Et encore, 14 ol il soutient la nécessité de I'égalité
des peines et de leur proportionnalité, it affirme ces principes fondamen-
taux du droit pénal général qui représentent la base commune du droit
pénal moderne. Méme dans le domaine de la procédure pénale I'on peut
reconnaitre la vocation anticipatrice et internationale des affirmations de
Beccaria: dans la définition de nombreuses garanties {égales, y compris le
droit d'étre jugé dans un court délai, jusqu'a préfigarer Iimage du jury;
dans la confirmation de la publicité des preuves et du jugement méme, en

* Rédigé par le Burzau d’études du Ceniro nazionale di prevenzione ¢ difesa sociale
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anticipant ainsi les textes internationaux de protection des droits de
I'homme.

Plus que sa clairvoyance dans le domaine du droit pénal et de la
procédure pénale, ii faut souligner la vaste conception que Beccaria eut
d’une politigue pénale rationnefle et humanitaire en méme temps. 1l s’agit
notamment d’une politique tout a fait étonnante pour la modernité de ses
principes: la conception tout 3 fait moderne d’une politique de prévention;
le principe de lutilité sociale, sur lequel se fonde une politique pénale
rationnelle et qui dérive de la théorie du contrat social; affirmation d'une
restriction du droit de punir dans les limites les plus étroits possibles (ce
qui fait gue la rationalité céde le pas & Phumanisme, 4 cet ensemble de
principes humanitaires qui se relient aux sentiments du coeur humain},

Cette coexistence entre humanitarisme et utilitarisme, ou bien entre
raison et sentiment, que 'on retrouve dans toute I'ceuvre de Beccaria ne
doit pas nous émerveitler. Le concept de la dignité humaine, qui est le
fondement des revendications contre la torture et la peine de mort, fera sa
réapparition seulement aprés deux siécles et aprés la violence engendrée
par deux guerres mondiales, dans le préambule de la Déclaration univer-
selle des droits de I'homme de 1948 dont, & juste titre, Cesare Beccaria
peut étre considéré comme 'anticipateur.

Le volume des Actes de ce Congrés paraitra a Poccasion du Huitiéme
Congrés des Nations Unies pour fa prévention du crime et le traitement
des délinquants (La Havane, Cuba, 27 aofit - 7 septembre 1990), en tant
que document scientifique préparatoire dudit Congrés et contiendra -
outre les rapports généraux - les nombreuses contributions qui témoignent
de Pinflucnce de la pensée de Cesare Beccaria dans toutes les régions du
monde (Afrique du Nord et Moyen Orient, Afrigue au Sud du Sahara,
Europe occidentale, Amérigue du Nord, Australie, Asie et Pacifique,
Europe Orientale, Amérigue latine).

International Congress on

“Cesare Beccaria and Modern Criminal Policy”
Milan (Iraly), December 15th-17ih, 1988

Chronicle*

To mark the 250th anniversary of the birth of Cesare Beccaria, coincid-
ing with the 40th anniversary of the Declaration of Human Rights and the
United Nations’ programme for the prevention of crime and criminal

¥ Drafted by the Study Office of the Centro Nazionale di Prevenzione e Difesa Sociale.
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justice, the Centro Nazionale di Prevenzione e Difesa Sociale was en-

trasted with organizing, in collaboration with the Italian Ministry of Justice
and the City of Milan, an International Congress; the scientific aspects
were the responsibility of the International Society of Social Defence.

The Congress, promoted under the auspices of the United Nations,
dealt with the following themes: Cesare Beccaria, death penalty and
torture; Cesare Beccaria and the social significance of his concept of
criminal policy; Cesare Beccaria and criminai process; the influence of
Cesare Beccaria™s thought or criminal policy in the world,

From the several reports and contributions to the Congress, which was:

‘dttended by more than five hundred experts the pcrsonallty of Ccsale

"'C)Wn, o an’ rccogmzcd as umque even by hls OWn contcmporarlcs His

thought may certainly be considered to have a supra-national dimension,
thanks to his untiring search for universal principles through the applica-
tion of rational thought, and in particular his recourse to the principle of
fruth as a qual:ty transcending current opinions.; Thanks to his perspicacity,.
while remaining unmistakeably a man of his times, Beccaria has a pro-
found influence on all subsequent criminal thought. He was a forerunner
in the field of Criminal Law, in his affirmation of the principle of legallty _
of r_lght_s____an_c_l__pum_‘;hmentq and of the principle - with which he is
particularly associated — of interpreting the letter of the law. Moreover, in
asserting the need for even-handed consistency in punishments, propor-
tional to the degree of the offence, he prociaimed the basic principles of
general Criminaf Law, which represent the common foundation of modern
Criminal Law. Even in the field of Criminal Procedure one can recognize
the prophetic and internationally-minded voice of Beccaria’s pronounce-
ments: in the stipulation of many legal safeguards, from the right to be
tegally tried with the minimum delay, to the conception of the modern
form of jury, and to his insistence on openness of evidence and due
pubiicity for sentences, which anticipated subsequent international texts on
the protection of human rights.

Even more than his far-sightedness in the field of Criminal Law and
Procedure, one must underline the breadth of Beccaria’s ideal of a penal
policy whick at the same time would be rational and humanitarian. Indeed

‘the modernity of his principles is truly striking: his almost contemporary

concept of a policy of prevention, the principle of social utility as the basis
for a rational penal policy, which derives from the theory of the social

‘contract: his affirmation of the strictest possible restraints on the right to

inflict punishments (in which rationality yields to humanism in the context
of humanitarian principles founded on the dictates of the human heart).
This co-existence between humanitarianism and utilitarianism or, in
other words, between reason and scntiment, that one finds throoghout
Beccaria’s work, ought not to surprise us. The idea of the dignity of man,
which inspires opposition to torfure and the death penalty, re-emerged

only two centuries later, after the violence engendered by two World Wars,
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in the 1948 Preambie to the Universal Declaration of Human Rights,
‘which might justly be said to have been anticipated by Cesare Beccarla
The Volume of Transactions of the Congress wili be published on the
occasion of the Eighth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders (to be held in Havana, Cuba,
August 27th - September 7th, 1990) as a preparatory scientific document
for that Congress. It will contain, in addition to the General Reports, the
many contributions, which all bear witness to the influence of Cesare
Beccaria's thought in every region of the wosld: North Africa and the
Middie East, Sub-Saharan Africa, Western Europe, North America,
Australia, Asia and the Pacific Basin, Eastern Europe and Latin America.



Cuartas Jornadas Latinas
de Derecho Penal y de Defensa Social
Coimbra (Portugal), 16-19 de marzo de 1989

Crénica

por
ANTONIO M, ALMEIDA COSTA

Profesor Ayudante de Derecho de la Universidad de Coimbra.

Del 16 al 19 de marzo de 1989 se celebraron en la Facultad de Derecho
de ta Universidad de Coimbra (Portugal} las Cuartas Jornadas Latinas de
Dereche Penal y Defensa Social, que se ocuparon de los temas
“Manifestaciones recientes de Derecho Penal de prensa” y “Libertad
condicional: ¢(Futuro?”. Junto a los miembros de las Delegaciones Es-
pafiola, Francesa, Italiana y Portuguesa participaron en la reunion el
presidente del Tribunal Supremo Portugués, el Ministro de Justicia, el
Fiscal General de la Repiiblica, el Rector de ]a Universidad de Coimbra y
los presidentes de tos Consejos de Direccién y Cientifico de la Facultad de
Derecho. Integrd la Delegacién Italiana el Ministro de Justicia de Italia,
Profesor Doctor Giuliano Vassalli.

El primer dia de las Jornadas, 17 de marzo, dedicado al tema de las
manifestaciones recieates del Derecho Penal de la informacidn se ex-
pusieron las Ponencias nacionales a cargo, respectivamente, de los profe-
sores Dr. Frederico Grosso (talia), Doctores Gémez de la Torre y Ruiz
Vadilio {Espafia), Dr. Jean Pradel (Francia) v del Dr. Lopes Rocha
{Portugal}.

Subrayada la importancia de la cuestion sometida a andlisis, la discusion
gird en torno a la necesidad de compatibilizar los dos grandes intereses en
conflicto: el deber de informacién inherente a la prensa en ¢l marco de un
estado democratico y, por otro, la salvaguarda de la intimidad de las
personas amenazadas a veces por el ejercicio de este deber de infor-
macién. Se menciond tambiéa las dificuitades que, en la esfera de los
delitos de prensa, produce en ocasiones la determinacién de la culpabil-
idad de los autores y, como consecuencia de tal hecho, determinadas
manifestaciones larvadas de responsabilidad objetiva que continuan
apareciendo en e] Derecho positivo. En ese sentido las diversas interven-
ciones subrayaron la importancia del principio de culpabilidad como
fundamentio de la justicia penal en el Estado de Derecho, con eliminacion
de tales hipdtesis de responsabilidad objetiva. Sobre idéntico presupuesio
se criticod la solucion francesa de ia “responsabilidad en cascada” {responsa-
bilité en cascade). 1.os probiemas de la adecuacion del procedimiento a las

153



caracieristicas especiales de esta materia fueron objeto de particular
atencion.

El segundo dia, 18 de marzo, se dedicéd al tema de la libertad condi-
cional. Ponentes fueron el Dr. Antonio Almeida Costa (Portugal) y los
Profesores Sr. Jacques Borricand (Francia), Dr. Gonzalez Cuellar (Es-
pana) y Dr. Giovanni Flora (Italia).

Del contenide de los estudios presentados y de la interesante discusién
a que did resultd — e¢n contraste con algunas orientaciones politico-crimi-
nales actuales — el reconocimiento en general de ta importancia de la
consagracién de la libertad condicional como mecanismo adecuado para
promover la resocializacidon de los delincuentes, finalidad esencial de la
pena en la drbita del Estado social de Derecho. Se manifestaron, sin
embargo, criticas significativas en lo gue afecta a la configuracion concreta
de la institucion en las diversas legislaciones: sea respecto a los obstaculos
derivados de la organizacidn de los servicios que impiden el perfecto
funcionamiento del instituto, sea a propésito de ciertas distorsiones ob-
servables en ia concreta regulacidn de la figura en oposicién manifiesta
con la finalidad que.debe guiarla. Se hicieron, en consecuencia, suges-
tiones notables teadentes al perfecionamiento de la regulacién juridica
respectiva en armonta con las finalidades politico-criminales a que aspira
y con respeto al principio de culpabilidad. Se ha de resaltar, en este
contexto, las propuestas en el sentido de que la libertad condicional se
aplique a todos los delincuentes, con independencia de la especie y de la
gravedad de la pena impuesta, admitiéndose una libertad condicional
“necesaria u obligatoria” respecto a los condenados a penas privativas de
libertad de larga duracion. La acogida de tal periddo de transicién para la
vida normal resulta scbre todo aconsejable en los casos en los que la
posterior reinsercidn social se muestre en principio mas dificil. Se con-
siderd igualmente que en ningln caso el periodo de libertad condicional
debia exceder el tiempo de prisidn que le falta por cumplir al recluso.
Limite impuesto por el principio de culpabilidad determinado en la
sentencia al establecer la duracion global de la pena,

Al congratularse por los resultados del encuentro los participanies
acordaron que las Quintas Jornadas de Derecho Penal y-Defensa Social se
celebren en [talia en 1992,

(Traduccion del portugués de Aurelia A. Richart Rodriguez)
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Comité International de Coordination - CIC

parmi les quatre grandes Organisations dotées de statui comsultatif auprés du Conseil
économique et social des Nations Unies (Association internationale de droit pénal, Société
internationale de criminologie, Société internationale de défense sociale, Fondation interna-
tionale pénale et pénitentiaire)

Au cours de Pannée 1989, le Comiié international de coordination - CIC a
réalisé son programme de collaboration avec le Service des Nations Unies pour
in prévention du crime et la justice pénale, en convoquant notamment - i la
traditionnelle échéance quinguennale — le Collogue inter-associations, consacré
& un des thémes a Pordre du jour provisoire des grands Congrés des Nations
Unies pour la prévention du crime et le fraitement des délinquants.

Le Septiéme Collogque, organisé par le Ceniro nazionale di prevenzione e
difesa sociale, en collaboration avec le ministére de la Justice d’hialie, la
Regione Lombardia, la Municipalité et la Province de Milan, a eu liett — sous
les auspices des Nations Unies - du 4 au 7 mai 1989 et fur consacré
précisement au theme 3. de Pordre du jour provisoire dii Huitiérie Congrés des
Nations Unies: “Action nationale et intemationale efficace contre: a) le crime
organisé; et b) les activités terroristes criminelles” (voir le compte-rendu relatif,
dans ce numiéro des “Cakhiers”).

Au cours d’une réunion du CIC, tenue i la foveur du Septieme Collogue,
Bellagio, le 7 mai, les quare Associations ont rédigé et adopté la Résolution,
qui est reproduite ici et qui a été présentée au Conseil économique et social des
Nations Unies, 4 sa premiére session réguliere de 1989.

Le Comiré international de coordination s'est encore réuni, a la faveur du
XiVeme Congres international de droit pénal @ Vienne, le 3 octobre 1989,
Clest au cours de cette réunion que les quatre Associations ont délibéré
d’organiser conjointernent, dans le cadre du Huitiéme Congrés des Nations
Unies pour la prévention du crime et le traitement des délinguants, deux
Réunions auxilinires, consacrées respectivement & “Le récidivisme: un prob-
leme non résolu de politique criminelle” et @ “L'application du droit et de la
procédure pénale dans Uintérét des victimes™.

{Note du Secrétariat de rédaction)
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NATIONS
UNIES

Conseil économique et social  Dit.
LIMITEE

E/N989YNGO/S

18 mai 1989
FRANCAIS
ORIGINAL: ANGLAIS

Premiére session ordinaire de 1989
Point 11 de l'ordre du jour

Déclaration présentée par PAssociation internationale de droit pénal, la
Société internationale de criminolegie et la Société internationale de
défense sociale, organisations non gouvernementales dotées du statut
consultatif auprés du Conseil économique et social, catégorie 11

Le Secrétaire général a regu Pexposé ci-aprés, qui est distribué conformé-
meit aux paragraphes 23 et 24 de la résolution 1296 (XLIV) du Conseil
éconontique et social, en date du 23 mai 1968.

L’Association internationale de droit pénal,

La Société internationale de criminologie,

La Société internationale de défense sociale,

La Fendation internationale pénale et pénitentiaire,

Réunies a Beilagio (Italie) durant le septiéme Collogue consacré & la
question 3 du huaitiéme Congrés des Nations Untes pour la prévention du
crime et le traitement des délinquants (4-7 mai 1989),

Rappelant que ces quatre organisations ont créé en 1982 un Comité de
coordination afin de faciliter la collahoration avec I'Organisation des

Nations Unies,
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Considérant 'importance du soutien et de la contribution que les organisa-
tions de caractére scientifique apportent aux activités de ’Organisation des
Nations Unies dans le domaine de la prévention du crime et de la justice
pénate depuis le lancement de ces activités,

Alarmées par la progression du crime organisé, du terrorisme et d’autres
formes graves de criminalité, qui dépassent le cadre des frontieres nationa-
les et menacent sérieusement non seulement les personnes, mais aussi la
paix, la stabilité et la sécurité de la communauté internationale,

Reconnaissant 'oeuvre accomplic dans ce domaine par 'Organisation des
Nations Unies, gui aide les Etats & combattre les effets nuisibles de la
criminalité transnationale,

Convaincues que la coordination des effor{s nationaux contre la crimi-
nalité transnationaie exige une coopération internationale, que 1'Organisa-
tion des Nations Unies devrait jouer un réle de premier plan & cet égard
et que V'organe compétent en la matiére serait le Service de la prévention
du crime et de la justice pénale, agissant dans le cadre de la recommanda-
tion du septieme Congrés 1/ et des résolutions de I'Assemblée généraie,

Conscientes qu'il importe de préparer au mieux Je huitieéme Congres des
Nations Unies, qui examinera notamment les moyens dune action effec-
tive contre e crime organisé et le terrorisme,

inquittes de constater que le Service de la prévention du crime et de la
justice pénale ne dispose que de ressources extrémement limitées, ce gui
peut compromettre les préparatifs du Congrés et son succés méme,

1. Regrettent qgue des mesures efficaces n'aient pas encore €té prises pour
renforcer substantiellement le Service, comme 'ont recommandé le septi¢éme
Congrés des Nations Unies pour la prévention du crime et le fraitement des
délinquants, le Comité pour la prévention du crime et la lutic contre la
délinquance, le Conseil économique et social et 'Assemblée générale;

2. Espérent vivement que les Etats agiront sans délai pour trouver les
remédes appropriés, compte tenu surtout du point déja atteint dans les
préparaiifs du huitiéme Congrés et des perspectives réalistes qui s’offrent
d'une coopération internationale plus efficace dans ce domaine et d'un
suivi des recommandations du Congres;

3. Appuient les activités de I'Organisation des Nations WUnies dans le
domaine de la prévention du crime organisé et dut terrorisme et de la lutte
contre ces phénoménes, notamnent par 'élaboration de modéles de traités
sur Passistance mutuelle, 'extradition et la transmission des procédures
pénales;



4. Encouragent fe huitiéme Congrés a préter une attention particuliere a
'élaboration d’une convention détailiée sur la coopération internationale
en maiiére de justice pénale, comme l'ont recommandé les réunions
préparatoires interrégionales et régionales;

5. Se déclarent résolues & faciliter toutes les activités menées dans ce
dormaine et & poursuivre leur coopération avec 1'Organisation des Nations
Unies, y compris par Porganisation de réunions subsidiaires & Foccasion du
huitieme Congres;

6. Pemandent & ['Organisation des Nations Unies d’intensifier ses relations
avec les quatre organisafions, notamment en créant un conseil consultafif,
conformément aux Principes directeurs relatifs 4 la prévention du crime et
4 Ia justice pénale dans le contexte du développement et d’un nouvel ordre
économique tnternational 2/, que 'Assemblée générale a faits siens et qui
n‘ont pas encore ét¢ intégratement appligués;

7. Demandent aussi 3 I"Organisation des Nations Unies d’accroitre les
ressources dont elle dispose pour assurer les préparatifs du huitieme
Congres, ainsi que pour fournir aux Etats intéressés une coopération
technique, comme ’Assembiée générale 1'a demandé, réagissant ainsi plus
efficacement aux graves menaces gue fonf peser toutes les formes de
criminalité transnationale et atteignant par 1a ses buts et objectifs.

NOTES

1/ Voir Septiéme Congrés des Narions Unies powr (a prévention ou crime et le traftement des délinguams. Mitan,
26 woat-6 septembre 1985: rapporr élablt par e Secrétariot (publication des Nations Unies, numéro de
vente: E.BA.IV 1)

2/ thid., chap. 1, B.

158



Infernational Committee for Coordination - ICC

among the four Major Organizations in consultative status with the Economic and Social
Council of the United Nations (International Association of Penal Law, International Society
for Criminology, International Society of Social Defence, International Penal and Penitentiary
Foundation}

The International Committee for Coordination-1CC has continued - during
the year 1989 - its co-operation with the United Nations Crime Prevention and
Criminal Justice Branch, convening namely the traditional quinguennial Joint
Colloquium devoted to ong of the topics on the provisional Agenda of the UN
Congresses on the Prevention of Crime and the Treatment of Offenders.

The Seventh Colloguium, organized by the Centro Nazionale di Prevenzione
e Difesa Sociale, in co-operation with the Ministrv of Justice of Italy, the
Region of Lombardy, the Municipality and the Province of Milan, has taken
place - under the auspices of the United Nations - from 4th through 7th May,
1989, dealing with topic 3. on the provisional Agenda of the FEighth UN
Congress on the Prevention of Critne and the Treatment of Offenders: “Effec-
tive National and International Action against: a) Organized Crime; and b)
Terrorist Criminal Activities” (the relevant Chronicle is given in this issue of the
“Cahiers”).

At an ICC Meeting, held in the framework of the Seventh Colloguium, in
Bellagio, on May 7th, the four Associations drafted and adopted a joint
Resolution, which is presented here and which has been submitted to the
Economic and Social Council of the United Nutions, at its first regular Session
of 1989.

The International Committee for Coordination has further met, on the
occasion of the XIVih International Congress on Penal Law, in Vienna, on
October 3rd, 1989. At such meeting the four Associations agreed to jointly
organize — in the framework of the Eighth UN Congress on the Prevention of
Crime and the Treatment of Offenders — two Ancillary Meetings, which shall
be respectively devoted to “Recividism: an unsolved Problem of Criminal
Justice” and to “The Implementation of Penal Law and Procedure to further
the Interests of the Victims”,

{Note of the Editorial Secretariat)
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UNITED

NATIONS

Economic and Social Council Disix.
LIMITED
E/1989/NGOQ/5
18 May 1989

ORIGINAL:ENGLISH

First regular session of 1989
Agenda item 11

Statement submitted by the International Association of Penal Law, the
International Society for Criminology and the International Society of
Social Defence, non-governmental organizations in consultative status with
the Ecenomic and Social Council, category 11

The Secretary-General has received the following statement, which is
circulated in accordance with paragraphs 23 and 24 of Economic and
Social Council resolution 1296 (XLIV) of 23 May 1968.

The Iniernational Association of Penal Law,

The International Seciety for Criminology,

The Internafional Society of Social Defence,

The International Penal and Penitentiary Foundation,

meeting at Bellagio, Italy, during the Seventh Colloguium devoted to topic
3 of the Eighth United Nations Congress on the Prevention of Crime and
the Treatment of Offenders (4-7 May 1989),
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Recalling the establishment, in 1982, by the four organizations of a
Commitiee for Co-ordination to facilitate collaboration with the United
Nations,

Considering the importance of the continuous support and contribution of
the scientific organizations to United Nations activities in the field of
crime prevention and criminal justice since the establishment of this
programme,

Alarmied by the growth of organized crime, terrorism and other serious
forms of criminality, which transcend national borders and pose a grave
threat not only to individuals but also to peace, stability and security of the
mternational community,

Acknowledging the work accomplished in this area by the United Nations
in assisting Governments {0 counteract the deleterious effects of trans-
boundary criminality,

Convinced that international co-operation is indispensabie for the co-ordi-
nation of national efforts against transnational crime and that the United
Nations should play a leading role in this respect, and that the appropriate
unit is the Crime Prevention and Criminal Justice Branch, operating within
the framework of the recommendation of the Seventh Congress 1/ and
General Assembly resolutions,

Aware of the great importance of adequate preparations for the Eighth
United Nations Congress, which will consider, inter alia, effective action
against organized crime and terrorism,

Cencerned about the extremely limited resources of the Crime Prevention
and Criminal Justice Branch, which may endanger Congress preparations
and the success of the Congress itself,

1. Express their regret that no effective measures have yet been under-
taken to substantially stremgthen the branch, as recommended by the
Seventh United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, the Committee on Crime Prevention and Control,
the Economic and Social Council and the General Assembly;

2. Express the strong hope that Governments will take urgent action to
find appropriate remedies, especially in the light of the progress so far
achieved in preparations for the Eighth Congress and the realistic pro-
spects for more effective international co-operation in this field and
follow-up of Congress recommendations;

3. Support the activitics of the United Nations in the prevention and
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control of organized crime and terrorism, in particular through the
elaboration of model treaties on mutual assistance, extradition and trans-
fer of proceedings in criminal matters;

4, Encourage the Eighth Congress to pay special attention to the elabora-
tion of a comprehensive convention on international co-operation in
criminal justice matters, as recommended by the interregional and regional
preparatory meetings;

5. Express their determination to facilitate all efforts in this regard and 10
continue o co-operate with the United Nations, including the organization
of ancillary meetings on the occasion of the Eighth Congress;

6. Call upon the United Nations to intensify its relations with the four
Organizations, including the establishment of an Advisory Council in
accordance with the Guiding Principles for Crime Prevention and Criminal
Justice in the Context of Development and a New International Economic
Order 2/, endorsed by the General Assembly, whose implementation has
not vet been achieved;

7. Also call upon the United Nations to expand the means at its disposal
for the preparations for the Eighth Congress, in order also to provide
technical co-operation to Interested Governments, as mandated by the
General Assembly, thereby responding more effectively to the grave
threats posed by all forms of serious crime of international dimensions,
thus fulfilling the goals and objectives of the United Nations.

NOTES

1i See Severnh United Nantonts Congress on the Prevention of Crimne and the Treaument of Offenders, Milan, 26
August-6 September 1985 report prepared By the Secretartar (United Nations publication, Sales No. E.
86.JV.1},

2 fhid., chap. 1, B.
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Septieme Colloque inter-associations sur

“Action nationale et internationale efficace contre: a) le
crime organisé; et b) les activités terroristes criminelles”

{point 3. de t'ordre du jour provisoire du Huitiégeme Congrés des Nations Unies powr la préven-
tion du crime et le traitement des délinguarus, 1990)

Bellagio {Italic), 4-7 mai 1989

Compte-rendu*

Le Septiéme Collogue conjoint, convogué a Uinitiative de la Société inter-
nationale de défense sociale et des trois autres Organisations internationales
dotées de statut consultatif auprés du Conseil économique et social des Nations
Unies (Association internationale de droit pénal, Société inlernationale de
criminologie, Fondation internationale pénale et pénitentiaire), a eu liew
Bellagio (Italie) du 4 au 7 mai 1989, sous les auspices des Nawons Unies.
Organisé — dans le sillon d'une iradition qui date depuis 1963, toui comme les
précédents Colloques — par le Centro nazionale de prevenzione e di difesa
sociale, en collaboration avec le ministere de la Justice d’Italie, la Regione
Lombardia, la Municipalité et la Province de Milan, ce Collogue a voulu
fournir une contribution scientifique conjointe au théme 3. de Pordre du jour
provisoire du Huitiéme Congrés des Nations Unles: “Action nationale et
internationale efficace contre: a) le crime organisé; et b} les activités terroristes
criminelles”,

La séance inaugurale du Septiéme Colloque a eu lieu a la présence du
Consultant interrégional des Nations Unies pour la prévention du crime et la
justice pénale Pedro R. David; du chef du Service des Nations Unies pour la
prévention du crime et la justice pénale, secrétaire exécutif du Huitiéme
Congrés des Nations Unies pour la prévention du crime et le traitement des
délinquants Eduardo Vetere; du directeur de Ulnstitut régiongl des Nations
Unies-HEUNI Matti Joutsen; du vice-directeur de I'Institut régional des Nations
Unies-UNJCRI Siba Kumar Das et du bibliothécaire du méme Insting Maria
Elena Andreotti; du directewr des Affaires juridiques du Conseil de I'Europe
Erik Harremoes; du directeur général des Affaires pénales du ministére de lu
Justice d'ltalie Piero Callé.

Le point de vue de chaque Association sur le théme refenut a été exposé dans
les Rapports généraux respecilfs, qui ont été assurés comine suit: par M. Cherif
Bassiouni, pour P'Association internationale de droit pénal; par Pino Arlacchi,
professeur de sociologie comparée a PUniversité de Florence et par Rosario
Priore, juge d'instruction au Tribunal de Rome, pour la Société intemationale
de défense sociale; par Enrique Castillo Barrantes, professeur de sociologie
criminelle et ambassadewr du Cosia Rica en France, par Antonio Beristain,
directewr de Pinstitut Basque de Criminologie de San Sebastian et par Georges

* Reédigé par le Secrétariat de rédaction
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Picca, avocat général de la Cour de cassation de France, pour la Société
internationale de criminologie; par Francisco Bueno Arus, professeur de droit
pénal ¢ Université de Comillas, pour la Fondation internationale pénale et
pénitentiaire.

Le Rapport général de synthése du Collogue a été confié a Adolfo Beria
di Argentine, procureur général de la République prés la Cour d'appel de
Milan, secrétaire général du Centro nazionale di prevezione e difesa sociale,
secrétaire permanent du Comité international de coordination — CIC et @
Francesco Di Maggio, procureur adjoint de la République prés le Tribunal
de Milan.

Dans le but de leur donner une validité plus vaste au niveau interrégional —
les délibérations du Collegue ont é1é présentées a une Réunion internationale
supplémentaire, qui a et Iieu - sous les auspices des Nations Unies - & Pinstitut
supérieur international des sciences criminelles, & Siracusa (Italie), les 27 er 28
Juin 1989.

Le rapport de synthése de la Réunion intemationale supplémeniaire a été
confié & Mohamed Rohi Baalbacki, professeur de droit ef sciences politiques de
PUniversité libanaise de Beirut.

Aue cours de cette Réunion, a laguelle participaient des Experts provenant de
toutes les régions du monde, les résultats du Colloque ont été approuvés et les
délibérations en ont été uliérieurement amplifiées. Les quatre Associations ont
adopté les Conclusions et Recommandations qui sont ici reproduites.

Les Actes du Colloque seront publiés par les soins du Centro nazionale di
prevenzione e difesa sociale, avec le concours de la Fondation internationale
pénale ef pénitentinire, et seront préseniés - en tant que publication officielle
préparatoire — au Huitidéme Congrés des Nations Unies pour la prévention du
crime et le traitement des délinguants (aciit 1990). I est & souligner que les
Conclusions et Recommandations du Collogue seront aussi préseniées au
Comité pour la prévention du crime et la [utte contre la déliguance, 4 sa
onziéme session (février 1990).

Cest dans le cadre des travaux du Septieme Collogque que les quatre
Associations ont rédigé et adopté a Bellagio, le 7 mai, la Réselution qui est ici
reprodutite et qui a été présentée au Consell économique et soctal des Nations
Unies, & sa premiére session réguliére de 1989.

CONCLUSIONS ET RECOMMANDATIONS

1. La criminalité organisée et le terrorisme représentent pout tous les pays
le danger le plus grand et la menace la plus forte contre les institutions
démocratiques et la co-existence pacifique.

2. L'état d'urgence représenté par la poussée de la criminalité invite a
unifier notre réflexion a I'égard de ces phénoménes, tout en prenant acte
de la réalité brutale avec laquelle ifs se manifestent et de renoncer a la
tentation de faire trop de distinctions formelles, faciles a définir dans la
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mesure ol la méthode de recherche tiendrait tout particutiérement compte
de préoccupations politiques.

3. Si notre objectif est de réussir 3 définir une politique destinée & y faire
face avec cfficacité il semble nécessaire de tenter une analyse “horizon-
tale” qui tienae compte des liaisons et des caractéristiques communes
indéniables reposant sur des définitions plus compréhensibles telles gue
“organisations criminefles” et “violence motivée idéologiquement™.

4. Dans cette perspective, it semble possible de définir cing éiéments
communs essentiels:

a) il s'agit de crimes qui reposent fondamentalement sur 'association;

b) il s'agit de crimes derriére lesguels nous trouvons une solidarité de
“société de personnes”, de liaison occulte entre individus pour des fins qui
concernent exclusivement le groupe intéresse; '
¢} le crime commis sur des bases d’association comporte un développe-
ment de Porganisation criminelle aboutissant 4 des formes parfois trés
sophistiquées d'intégration fonctionnelle;

d) il s’agit de crimes derriére lesquels nous trouvons toujours une relation
avec le pouvoir économigue et avec le pouvoir politique;

¢) il gagit d’'une phénoménologie criminelle réalis€ée avec des moyens qui
refusent dans sa totalité le mécanisme du consensus démocratique.

5. Chacun de ces ¢éléments présente une grande importance sociale ef
politique. Chacun d’eux a fait Pobjet d'une recherche de la part des
experts, mais aucun n'a été correctement affronté sur le plan des transfor-
mations qui sont nécessaires au niveau de Papproche et au niveau des
méthodes de prévention et de contride.

6. La corrosion la pius forte qu’aient subie ces temps derniers les Etats
démocratiques est cclle de la croissance des “sociétés criminelles de
personnes”, de groupes ot il existe aucun lien certain de type fonctionnel
(€tre ensemble pour faire quelque chose de précis, pour faire triompher
des intéréts collectifs explicites) et ol il existe en revanche un lien occuite
personnel, de solidarité, de fidélité, voire d’intimidation et de peur réci-
proque pouvant arriver jusqu’a la terreur et au chantage.

Le lien interne ainsi défini semble 'emporter sur les buts poursuivis par le
groupe, qu’ils soient révolutionnaires ou fondés sur les affaires.

La criminalité organisée, le terrorisme et la criminalité économique re-
posent sur des mécanismes essentiellement basés sur 'association et sur la
solidarité des comportements de groupe, ils exercent teur activité sous des
formes collectives et tirent leur pouvoir de I’association,

Au cours des décennies récentes et dans plusieurs pays du monde, la
criminalité fondée sur association a mis en crise les systémes de police et
d’administration de la justice. Ces derniers étaient habitués & prendre en
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considération les crimes cas par cas, les individus un par un, alors que
'association restait rnarginale dans fe cadre juridictionnel.

Il ne suffit plus d’étudier comment traiter fes différents “crimes-fin en soi”
(le trafic de stupéfiants, Fhomicide, 'enlévement de personne, I'exaction,
la corruption}; il est indispensabie d’envisager comment traiter le “crime-
moyea”, 4 savoir 'association pour le commettre.

C'est la la véritable nouveauté sur laquelie calibrer la responsabilité de
PEtat dans la prévention et dans la sanction des phénomeénes de crimi-
nalité organisée et de terrorisme.

. Les as sociations crimineiles et terroriqtes se caractérisent actucliement
T

73
]

deven:r de verltables entreprlses crlmmel[es qui assument comne point de
référence les modeles et les structures du monde de industrie et de celui
des affaires.

La valeur attribuée & I'argent, Pautofinancement, le partage des tiches et
la répartition des secteurs d’intervention, la capacité contractuelle vis-a-vis
des parties adverses, politiques ou non politiques, la tendance & réinvestir
les bénéfices sont auwtant d’éléments issus de [a culture industrielle.

C’est 4 des comportements criminels nouveaux autrement plus dangereux
dans leur modernité quc doit se mesurer l'effort de I’Etat dans la
prévention, la répression et le contrdle.

8. Son imbrication avec le pouvoir politique est une partie constitutive de
cette nouveile phénoménologie criminelle.

Elle se réalise sous des formes ct & des niveaux différents selon les types
de criminalité et selon fes zones territoriales.

Dans le terrorisme international et transnational, cefte imbrication cst
évidente et parfois dramatiquement affichée.

Dans le cas de la criminalité¢ organisée, elle se réalisc d’une maniere
perverse et brutale, en modifiant scuvent le pouvoir administratif [ocal et
les groupes de pouvoir économique qui lui sont proches.

Dans le cas de la criminalité des affaires, elle opére entiérement au
sommet, & travers les mécanismes bien connus des commissions et dessous
de table, des grandes affaires financiéres.

Cet élément crée des difficultés considérables a Pactivité de la police et a
Fadministration de [a justice qui se voient toutes deux obligées de se
confronter avec une phénoménologie criminelle certes, mais également
avec une phénoménologie du pouvoir.

Tant la police que Uadministration de la justice paraissent mal préparées 3
cet effort considérable. Il est méme arrivé que Pinstitution de la justice se
soit fréquemment trouvée impliquée dans cette confrontation, quasi pou-
voir parmi les pouvoirs et non pouvoir supréme de régulation et de
contréle des comportements individuels, collectifs et institutionnels.

9. Cette nouvelle phénoménologie criminelle opére dans la direction d'une
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prise de pouvoir sans consensus démocratique, pour avoir accés 3
I'oligopole.

Le¢ mécanisme pervers en spirale peut étre reconstruit de la maniére
suivante:

- dans de nombreux pays, le pouvoir est polycentrique et tire sa légitimité
du consensus populaire;

- celui qui veut avoir le pouvoir sans passer par le consensus du peuple
doit entrer en opposition-négociation avec les pouvoirs constitués;

— les formes de criminalité organisée pensent obtenir le pouvoir sans
consensus, grice a l'argent ou grice au chantage de la terreur;

- elles pensent — sur la base de ce pouvoir sans consensus — pouvoir demander
4 I'Etat une reconnaissance internationale (terrorisme) ou des spheres de
pouvoir réservé (criminalité organisée) ou la facuité de conditionner directe-
ment lexercice méme du pouvoir politique (corruption liée a la criminalité
des affaires);

- dans les faits, la criminalité organisée n’exige pas la destruction du
pouvoir de ’Etat, mais tout simplement la possibilité de s’approprier d’une
partie de ce pouvair et de Pexercer;

— le powvoir ainsi obtenu est nécessaire & ['élargissement des sphéres
d’action et engendre lui méme du nouvean pouvoir.

10. A I’heure actuelle, il est possible, tout en tenant compte des arguments
contraires, de partir d’'un modéle de référence global et unitaire des
phénomenes: le défi aux coutre-pouvoirs crimineis peut éire gagné a la
condition d'innover rapidement tes modeles d'approche cuitureile et d'ac-
tion opérationnelic des institutions de I'Etat.

11. La convergence des approches s'arréte 4 la perception du risque qu'il
n’y ait pas d'iles heureuses, non contaminées par un, au moins, des deux
grands circuits criminels qui créent le malaise institutionne! et la peur
collective.

Le pas en avant a faire sur le chemin de 'approche et de la définition des
criteres et des instruments d'action tels qu’ils sont présentés dans les
rapports des quatre Associations est bien plus difficile.

Les divergences se concentrent autour d'une ligne de discrimination trés
fine:

~ d’une part, la conscience du danger représeaté par le ferrorisme et par
la criminalité organisée pousse vers des logiques de regroupement, de
centralisation, de verticalisation des maniéres de les considérer et d’y faire
face;

- de lautre, la culture juridique tend vers ure articulation, une spécifica-
tion, un démembrement des phénomeénes sur la ligne de la longue histoire
“garantiste” et ponctuelle du droit pénal.

12. La culture commune de la suprématic de la loi, des régles, des
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procédures, des certitudes de comportement de la juridiction, du respect
de ia personne et de ses droiis est un point de référence inéluctable.

Ii convient de remplacer cette premi¢re réaction naturelle de regroupe-
ment {dans les et des phéroménes de terrorisme et de criminalité or-
ganisée) par un travail d’articuiation, de spécification et de détail des
phénoménes; sans cela, le risque est fort de rester sur le vague, de ne faire
que le jeu des tentations, non démocratiques et non “démocratisantes”, de
verticalisation du pouvoir.

13. Face au danger du terrorisme et de ifa criminalité organisée, les
différents pays ont essayé de regrouper des instruments de lutte et de
réponse. D’oli I'union informe, souvent pleine de risques, d’instruments
législatifs et administratifs, politiques et juridictionnels, de palice et de
contréle social, de logique de récompense et de logique militaire.
Certains pays dont I'Ttalic — qui a créé le Haut Commissariat pour la
cocrdination de la lutte contre la délinquance mafieuse — évoluent selon
une ligne différente et en partic alternative. Le Haut Commissariat est
devenu le destinataire de toutes les informations relatives aux opérations
de police et, en tout €tat de cause, a des situations ayanf trait & des faits
de criminalité organisée de type mafieux. Ces informations sont i la base
de la formulation d’hypothéses coordonnées de travail d’investigation.

14, L'exigence politique de rester tideéles a larticulation des réponses
plutét que de céder a leur regroupement se justific notamment dans ta
constatation de P'existence de réalités socio-politiques o I’Etat a’était pas,
n’est pas démocratique et ne respecte pas la légalité. O I'Etat exerce
parfois lui-méme plus on moins directement le terrorisme (voire le grand
marché de la drogue et donc la grande criminalité organisée également).

15. L'exigence de respecter et si possible améliorer la “qualité des sys-
témes” est d’autant plus essentielle et urgente pour les opérateurs du droit
et de la justice, ce qui s’explique par deux grandes catégories de raisons:
- il n’est pas possible de gagner en “qualité” si 'on englobe "administra-
tion de la justice dans le monde plus ample et pius ambigu des différents
instruments (militaires, de police, d’administration} canalisés par I'Etat
dans la lutte contre le terrorisme et comntre la criminalité organisée;

- pour linstitution qu’est ia justice, il ne faut pas cesser de s’accrocher aux
principes de [égalité que toute exagération des “raisons d’Etat” tend &
compromettre.

16. Pour mesurer concrétement Pefficacité des réponses élaborées par les
pays exposés a Uagression des contre-pouveirs criminels, mais surtout leur
compatibilité avec les principes charniere de civilisation juridique, il est
tout a fait nécessaire non seulement d'étudier & fond les législations
rationales, mais d’effectuer aussi une analyse comparée de leur applica-
tion dans la réalité quotidienne.
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17. 11 existe des pays de tradition démocratique consolidée, exposés 4 ua
trés haut risque de criminalité ol il a été opéré un équilibre trés avisé
entre les raisons de liberté, de I'individu aussi bien que de la collectivité
{tous deux également protégés par les lois essentielles), en avangant le
front de la tutelie pénale & travers le recours a des cas d’espéces “ouverts”,
mais sans violation du principe de la description obligatoire des conduites
incriminées,

Ces expériences méritent une attention particuliére car elles conjurent le
danger de laisser sans punition les manifestations les plus insaisissables du
crime organisé, celles qui sont difficiles 4 définir ou a saisir en temps utile
en y adaptant le modéle normatif.

18. L’expérience italienne est digne d’étre mentionnée. Elle a défini
Passociation matieuse sans reproduire minuticusement les caractéres flous
de sa structure, mais elle a bien saisi 'essence méme de V'action mafieuse,
a savoir la force d'intimidation de 1’association utilisée pour la poursuite
de finalités criminelles, voire méme de finalités qui ne relévent pas en soi
du pénal mais qui assument des connotations illicites lorsqu’elles sont
atteintes par intimidation.

19. Dans l'analyse de la phénoménologie criminelle, la perspective spéciali-
sée du secteur est considérée désormais comme tou  fait insuffisante. i
s'avére nécessaire de procéder sur la base d'une approche interdiscipli-
naire bien articulée et de metire simultanément en jeu notre patrimoine de
connaissances tout entier.

Seule une connaissance totale des faits - connaissance que I'on ne peut
obtenir qu'a travers des perspectives disciplinaires “séparées™ et autono-
mes — pourra permetire d'agir efficacement pour limiter les effets et
éliminer les causes de ces dangereux phénoménes criminels.

20. Les Recommandations formulées par la réunion interrégionale des
Nations Unies, qui s’est déroulée a Vienne du 14 au 18 mars 1988,
méritent d’étre examinées et approuvées par le Huitiéme Congrés des
Nations Unies et d’étre appliquées de la part de tous les Gouvernements,
L’élaboration de projets d’accords type dans le domaine de lentr’aide
judiciaire en matiére penale et de Uextradition représentent un pas impor-

tant 4 I'égard d’une collaboration internationale plus étroite et plus
efficace.

21. I} est nécessaire de procéder, 3 lintérieur de chaque pays, 4 la
réalisation et au regroupement des fonctions administratives et judiciaires
dans un cadre structuré capable de surmonter les fractionnements et les
contradictions.

22, Certains phénoménes de contre-tendances que 'on enregistre a propos
des principes généraux autant que des institutions spécifiques méritent une
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attention particuliére, notamment au niveau du processus de rapproche-
menyt et d’harmonisation des systémes.

Dans des zones particuliérement sensibles en matiére d’activité ferroriste
et de criminalité organisée, on enregistre de brusques déplacements du
systéme traditionnel de civil law au systeme de common law et des retours
du second au premier.

23. A propos des crimes commis dans fe domaine des activités d’organisa-
tions ou de sociéiés, il s'impose d'établir rapidement des prévisions
légisiatives claires définissant nettement les sujets auxguels attvibuer — du
seul fait qu’ils agissent au nom et pour le compte de la personne juridique
— les actes criminels en faisant largement recours aux sanctions préventives
et aux mesures de sécurité qui suspendent ou empéchent Pactivité de
I'entreprise.

24, TI faut également mettre en place des modeles d'investigation, de
prévention et de répression qui réduisent drastiquement I'afflux de res-
sources aux entreprises iflégales, sur 'exemple de ia Convention inter-
nationale sur les stupéfiants du mois de décembre 1988 (qui prévoit
I'engagement de 106 pays a ¢éliminer le secret bancaire en cas d’enquétes
liées au commerce de la drogue), de la loi américaine RI.CO et de la lot
italienne Rognoni-La Torre.

25. Sur le plan international il est nécessaire d'intégrer toutes les modalités de
coopération enire les différents pays et de prévoir la rédaction d’une conven-
tion capable d’épuiser les prévisions de collaboration parmi les différents pays
et de garantir la compatibilité avec Ie respect des droits humains.

11 est nécessaire aussi de prévoir de nouveaux cadres d’application directe
donnant & ces prévisions la possibilité de se traduire par des résultats
pratigues réels A travers la constitution d’une juridiction pénale inter-
nationale,

26. Il est doac nécessaire de prévoir dans le systéme international de
véritables figures de crimes internationaux, identigues ou non i ceux
poursuivis dans le cadre des systémes internes, mais sanctionnables par des
Cours internationales qui auraient, dans une premiére instance du moins,
une juridiction régionale.

Ceci éviterait les inconvénienis propres d l'application du principe de
'extra-territorialité, A savoir les doubles emplois extrémement cofiteux au
niveau des enquétes et des actes d'instruction, [es obstacles constants, les
courses ambitieuses aux mémes sources de preuve, les interpellations et les
commissions réitérées.

It est nécessaire d’accepter dans sa forme la plus large possible 1'extradi-
tion, l'application du principe “aut dedere aut iudicare”, I'assistance
judiciaire internationale et [a collaboration entre les organisations nation-
ales de police.
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27. Les projets d’accords type sur extradition et I'assistance réciproque en
matiere de justice pénale somt trés imporiants et méritent un effort
d’approfondissement et d'intégration pour la récupération d’importants
cas d'especes concernant le blanchissage.

1] serait indispensable d’étudier s'il y a lieu de prévoir, outre la consigne
des choses directement pertinentes au crime, celle du produit indirect de
Iactivité criminelle, autrement dit le résultat du blanchissage. Il simpose
de prévoir également 'adoption et le maintien de mesures de précaution
appropriées au cours de la négociation des demandes d’assistance judici-
aire, la mise en place d’une phase contentieuse permettant & IEtat qui se
verrait opposer un refus d’assistance de faire valoir ses raisons, I"obligation
de communiquer automatiquement les preuves recueillies concernant des
faits criminels particulidrement graves, commis sur le territoire d’un autre
Etat.

28. Il s'impose de mettre en place une action internationale destinée 3
unifier et 4 rendre plus transparentes les conditions de fonctionnement du
systéme financier international. Il est en effet 1ndlspensable de procéder a
une analyse plus minuticuse des régles en vigueur dans les “paradis
fiscaux” dans la mesare ou ifs n’accordent pas que des priviléges fiscaux,
mais également des priviléges au niveau pénal et administratif. Dans
ceriaing cas, il serait plus juste de parler de véritables “casis pénales”,

H y a lieu de préciser 2 cet égard que juste au moment ol la communauté
internationale multiplie ses efforts vers une harmonisation des législations
et de la recherche d’instruments plus efficaces pour s’opposer aux activités
criminelles transnationales, nous observons des contre-tendances trés
graves: l'opposabilité du secret bancaire aux autorités fiscales internes
elles-mémes, le secret bancaire érigé au rang de principe constitutionnel,
et jusqu'd lannoace faite par certains pays de leur intention de se
constifuer en off-shore.

29. Quant au fond, il conviendrait d’étudier la possibilité de punir le
financement du trafic de stupéfiants, d’assujettir a saisie les instruments
servant 4 la contrebande programmée de stupéfiants, de mettre en place
un standard minimum de régles de conduite pour les bangues et les
sociétés parabancaires, de prévoir des obligations articulées d’identifica-
tion de la clientéle et d’abolir les rapports bancaires anonymes méme dans
I'hypothese ou il s’agirait d'une personne juridigue.

30. Les possibilités suivantes ont été signalées, compte tenu notamment
des approfondissements nécessaires qui seront pris en considération a
I'occasion du Huitieme Congrés:

— prévoir le “renvoi de la dénonciation du crime” en matiére de trafic
internationat de substances stupéfiantes;
— analyser plus a fond la figure de “agent de provocation™,
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- adopter linstitution de la “consigne contrblée™ de substances stupéfi-
antes;

- promouvoir des normes de procédure qui permettent — dans e cadre de
la Convention unique sur les stupéfiants signée & New York en 1961 - de
contréler et de saisir les embarcations en haute mer et en dehors des eaux
territoriales, lorsque ces derniéres transportent des substances stupéfi-
antes;

— créer un réseau d'information spécifigue dans les différents pays;

- promeouvoir Faugmentation des échanges d'informations et de nouvelles
concerftant la circulation des movens a risque.
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Seventh Joint Colloquium on

#Effective National and International Action against: a)
Organized Crime; and b) Terrorist Criminal Activities

{topic 3. on the provisional Agenda of the Eighth United Nations Congress on the Preveniion of
Crime and the Treaiment of Offenders, 1991h

Bellagio (Iialy), May 4th-7th, 1989

Chronicle*

Tke Seventh Joint Coftoquium convened by the Intemarionat Sou’ety of
" consultative status with the UN Economic and Social Council {International
_ Association of Penal Law, International Society for Criminology, International
- Penal and Penitentiary Foundation), was held in Bellagio (Iialy), from 4th
“through 7th May, 1989, under the auspices of the United Nations.; Following
the tradition, which dates back to 1963, the Seventh Colloguium was organized
by the Centro Nazionale di Prevenzione e Difesa Sociale, in co-operation with
the Ministry of Justice of Italy, the Region of Lombardy, the Municipality and
the Province of Milan, and was devoted to topic 3. on the provisional Agenda
of the Eighth UN Congress on the Prevention of Crime and the Treatment of
Offenders: “Effective National and International Action against: a) Orgamzed
 Crime; and b) Terrorist Criminal Activities”.

The opening session of the Seventh Colloquium took place at the presence of
the Interregional Adviser of the United Nations for Crime Prevention and
Criminal Justice Pedro R. David; of the Chief of the UN Crime Prevention and
Criminal Justice Branch, Executive-Secretary of the Eighth UN Congress on the
Prevention of Crime and the Treatment of Offenders Eduardo Vetere; of the
Director of the Regional UN [nstitute-HEUNI Matti Jouisen; of the Assistant-
Director of the Regional UN Institute-UNICRI Siba Kumar Das and of the
Librartan of the same Institute Maria Elena Andreotti; of the Director, Legal
Affairs of the Council of Europe Erik Harremoes; of the Director-General of

 Penal Affairs, Ministry of Justice of Italy Piero Calla.

- The four Associations expressed their own viewpoint on the chosen fopic
" through their respective general Reporss, which were entrusted as follows: to M.
Cherif Bassiouni, for the Iniernational Association of Penal Law; tc Pino
Arlacchi, Professor of Comparative Sociology, University of Florence and o
Rosario Priore, Investigating Judge, Court of Rome, for the International
Society of Social Defence; to Enrique Castillo Barrantes, Professor of Criminal
Sociology, Ambassador of Costa Rica to France, to Anionio Beristain, Direc-
tor, Basque Institute of Criminology in San Sebastian--amd- to- €7eorges Picea,
FPublic Prosecutor, Court of Cassation of France, for the International Society
for Criminology; to Francisco Bueno Arus, Professor of Penal Law, University
of Comillas, for the International Penal and Penitentiary Foundation.

* Drafted by the Editorial Secretariat



The Final Report of the Colloquiurm was entrusted to Adolfo Beria di
. Argentine, Attorney-General, Court of Appeal of Milan, Secretary-General of
¢ the Centro Nazionale di Prevenzione e Difesa Sociale, Standing-Secretary of
the International Committee for Coordination-ICC and to Francesco Di
Maggio, Deputy-Prosecutor, Court of Milan.

In view of a larger endorsement, at the interregional level, the deliberations
of the Colloquium were presented at an International Supplementary Meeting
which took place — under the auspices of the United Nations — ar the
International Institute of Higher Studies in Criminal Sciences, in Siracusa
(Lialy}, on June 27th and 28th, 1989.

The Final Report of the International Supplementary Meeting was entrusted
to Mohamed Rohi Baalbacki, Professor of Law and Political Science, Le-
banese University, Beirut,

Duuring this Meeting, which was attended by an audience of Experts from all
the regions of the world, the results of the Colloquinm were adapted and ihe
deliberations were further amplified. The four Associations adopted the Conclu-
sions and Recommendations which are presented here.

The Transactions of the Colloguium will be published on behalf of the
Centro Nazionale di Prevenzione e Difesa Sociale, with the support of the
International Penal and Penitentiary Foundation, and will be presented to the
Eighth UN Congress on the Prevention of Crime and the Treatment of
Offenders (August, 1990), as official preparatory conmribution o that Congress.
The Conclusions and Recommendations will also be submitted to the UN
Committee on Crime Prevention and Control, at its Eleventh Session (Febru-

. ary, 1990).

In the framework of the proceedings of the Seventh Colloguium, the four
Associations have also drafted and adopted, in Bellagio, on May 7ih, the
. Resolution which is here presented and which was submitted to the Fconomic
+  and Social Council, at its first regular Session of 1989.

~ CONCLUSIONS AND RECOMMENDATIONS

1. Organized crime and terrorismy are the main threat and danger to
democratic institutions and peaceful co-existence in every State,

2. This criminal emergency shows the need for a uniform approach to such
phenomena, taking into account the brutal reality of their manifestations
and resisting the temptation to make undue formal distinctions, easily
identifiable once the research method has met the political preoccupa-
tions.

3. If the objective is to succeed in formulating a really effective pelicy to
counter these phenomena, a “horizontal” analysis seems necessary recog-

nizing their links and andeniable common features and using broader
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definitions such as “criminal organizations” and “ideoclogically motivated
violence™”.

4. In this perspective, it is possible to identify five essential common
elements in these criminal phenomena:

a} they are usually associative crimes;

b) they invoke the solidarity of associations of persons with a covert link
between the individuals for the achievement of the goals of the interested
group only;

¢) the associative crime involves the development of a criminal organiza-
ticn which sometimes assumes very sophisticated forms of functional
integration;

d) the crimes almost always have some connection with power, either
economic or political;

e) the crimes have a criminal phenomenology whose methods totally reject
every mechanism of democratic consensus.

5. Each one of these elemenis has a major social and political importance;
has been the focus of scholar’s atiention; but has not been dealt with from
the standpoint of the necessary changes in the methods and approaches for
their prevention and control.

6. The greatest corrosion of democratic States in recent times has resulted
from the growth of criminal societies — groups which tack certain
functionat links (to be together in order to do something specific, to
further explicit collective interests) but are, rather, joined by secret bonds
of a personal nature, involving lovalty and solidarity, and sometimes
subjection and mutual fear, or even terror and blackmail.

This internal link, so identified, seems to prevail over the groups purposes,
whether they be revolutionary or economic.

Organized crime, terrorism and economic criminality are based on essen-
tial, typically associative, mechanisms and on the solidarity of group
conduct; they operate according to collective patterns and they draw their
strength from this very association.

This associative character has, over the last few decades, brought the
potice and judicial administration systems of various countries to a crisis
point. Their traditional practice has been to consider crimes case by case,
to deal with people as individuals, while associative elements were essen-
tially marginal to the jurisdictional scene.

Now it no longer suffices to consider ways of dealing with single crimes
which in themselves serve certain aims (drug-trafficking, murders, kidnap-
pings, blackmail, corruption), but it is essential to study ways of tackling
crimes as means - the association established for purposes of the criminal
activity.

This is the really new feature on which States should focus in carrying out
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their responsibility to prevent and repress organized crime and terrorist
phenomena.

7. Criminal and terrorist associations are currently typified by their ex-
tremely complex organizational structures, and tend to develop into
genuine criminal businesses, in which they adopt as their frame of refer-
ence the structural models of the industrial and commercial world.

The value placed on money, self-financing, the allocation of duties and
division of sectors of activity, their contractual capacity relative to competi-
tors, political or otherwise, the tendency to reinvest the profits — these are
all features deriving from the industrial culture.

It is the State’s duty ¢o prevent, repress and coatrol these new forms of
criminal behaviour with their dangerous modernity.

8. The interface with political power is an integral part of this new criminal
phenomenology.

It occurs in various forms and at different levels, according to the types of
crime and geographical area.

In international and transnational terrorism, these interfaces are evident
and are sometimes manifested in 2 most dramatic way.

In organized crime, they are brutally and perversely demonstrated at the
local administrative level, where they have an impact on the administrative
power as well as on the economic groups linked with it.

In the case of economic crime, they operate vertically, through the
well-known mechanisms of quotas and financial mega-deals.

These elements pose major problems for the police and the administration
of justice, which must deal not only with the criminal phenomena but also
with the phenomenology of power.

They seem to be unprepared for such a formidable challenge. Indeed, the
institution of justice has often been involved in the clash as if’ it were but
one power among others and not the supreme power concerned with the
regulation and control of individual, collective and institutional conduct.

9. These new criminal phenomena pursue power without democratic
consensus, seeking access to the oligopoly.
The perverse spiral mechanism may be described as foliows:

- in many States power is poly-centric and derives its legitimacy from
popular consensus;

- anyone seeking power without popular consensus must come into
conflict or bargain with the established authorities;

- organized crime seeks to achieve power without consensus through the
medium of money and/or threats of vioience; having established power
without consensus, they aspire to internafional recognition from States
(terrorism) or to reserved areas of power {organized crime), or the ability
to directly determine the exercise of political power {corruption knked to

176



economic crime);

- in fact, organized crime does not seek to bring down the power of the
State, but only to appropriate part of it;

—~ power thus obtained is needed in order to expand the field of activity,
and thus generates further power.

10. Without ignoring counter-arguments, it is possible today to proceed
within & comprehensive and unitary frame of reference for the phenomena
and to overcome the challenge of the criminal counter-powers by innova-
tive and expeditious schemes of civic support and operative action by
publi¢ institutions.

11. The convergence of these approaches reflects a realization that there
are no happy islands untouched by at least one of the major criminal rings,
causing institutional distress and collective fear.

However, actual advances utilizing these inpovations and definition of the
criteria and working mechanisms, as presented in the reports of the four
Associations, are nuch more difficult to achieve.

The different aspects are linked together, with some subtle distinctions:

— on the one hand, the realization of the dangers of terrorism and of
organized crime militates for the consolidation, centralization and vertical-
ization of the ways of considering and tackling them;

~ on the other hand, the legal culture tends to articulate, specify and
examine each phenomenon in a piece-meal fashion, following its long
tradition of an exact and “guaranteeing” criménal taw.

12. The common culture of the supremacy of the law, rules, procedures,
certainty of behaviour of the jurisdiction, respect for the person and for
personal rights, is an mmeluctable reference-point (from which there can be
no derogation).

Any initial, natural thoughts of coming to terms with the phenomena of
terrorism and organized crime must be rejected and replaced with a
orocess of identifying, articulating and specifying the phenomena; other-
wise, there is a danger of aver-generalization, a temptation to play the
game of trying to verticalize power, which is not democratic or conducive
o democracy.

13. Faced with the threat of terrorism and crganized crime, individual
States have sought to establish various coumter-mechanisms, with an
informal and often fruitful union of legislative and administrative, political
and jurisdictional, police and social control instruments, ermaploying both
“reward-based” and military logic. A number of countries, such as Italy,
which has established a High-level Commission to co-ordinate the fight
against organized crime, are following a different, and to some extent
alternative, course. This Office in ltaly is the recipient of ail information
on police operations and other situations relating to Mafia-type crime,
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which are elaborated on the basis of co-ordinated hypotheses for the
investigative process.

14. The political need to follow the articuiation of the responses rather
than aggregating them is also justified by the recognition of socio-political
realities, in which the State was not, and still is not, democratic and docs
not respect legality, and where it is sometimes the State itself which is
more or less directly responsibie for terrorism (and sometimes also for
major drug-trafficking, thus fomenting targe-scale organized crime),

15, The need to respect, and if possibic to improve, the “quality of

because of two main considerations:

- it is not possible to enhance “quality” by confusing the administration of
justice in the wider and more complex world of the various modalities of
action (military, police, administrative), which are channelled by the State
into the fight against terrorism and organized crime;

- the judicial institution must not lose its anchorage in those pringiples of
legality which every protestation of “reasons of State” tends to erode.

16. To make a concrete evaluation of the effectiveness of the responses
elaborated by States exposed to the aggression of the criminal counter-
powers, and above all their compatibility with the cardinal principles of
civitized justice, it is absolutely essential not only to gain adequate
knowledge and understanding of the provisions of domestic national
legislations, but also to ascertain their application in actual practice.

17. There are States with a solid democratic tradition, which have been
exposed to an extremely high risk of crime, in which a prudent balance has
been struck between the demands of liberty, the rights of the individual
and the needs of society {which have equal protection under their fun-
damental laws), and which have advanced the front-line of penal protec-
tion, with recourse to “open-ended” measures, without thereby violating
the need for precision in the definition of unlawful conduct.

Such experiences merit careful consideration, because they avert the
danger of leaving unpunished the most elusive manifestations of organized
crime: those which are difficult to define or not easily referable to the
prevailing normative model.

18, The ltalian experience is worth examining, having defined Mafia-type
association without going into excessive detail about its elusive structural
characteristics, but concentrating, rather, on the Mafia-type core activity,
which fies in the intimidatory power of the associative bonds employed for
the pursuit of criminal aims, as well as those which, while not in themselves
necessarily illicit, acquire an illict cornotation if achieved through intimi-
datory methods.
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19. In analysing the phenomenology of organized crime, the specialized
sectorial approach has now been judged wholly inadequate. Rather, a
clearly articulated inter-disciplinary approach is needed which will bring
into play simultanecusly all the available information,

Only with a full knowledge of the facts — which cannot be obtained by
having “separate” and auvtonomous disciplinary perspectives — can effective
action be achieved to contain the effects and remove the causes of these
dangerous criminal pheromena.

20. The recommendations formulated by the interregional meeting on this
topic, held in Vienna, 14-18 March 1988, merit urgent consideration and
approval by the Eighth United Nations Congress and further endorsement
on behalf of ali Governments. The elaboration of the requisite treaties
refating to mutual assistance in criminal matters and to extradition are
major steps towards closer and more effective collaboration in these areas.

21, In individual States it is necessary to provide for the realization and
accomodation of the administrative and judicial functions in an organic
framework capable of withstanding divisive and contradictory pressures.

22. In the process of harmonizing national systems, a number of counter-
tendencies should be noted, both in relation to general principles and to
specific institutions.

Especially in areas particularly vulnerable to terrorism and the activities of
organized crime, there have been sharp shifts in the traditions of civil law
systems, in the direction of the common law system and vice versa.

23, With regard to crimes related to the activity of organizations or
companies, there is a need for clear legislative provisions, which will
wdentify the subjects who, because they act in the name and on behalf of
corporate bodies, should bear responsibility for their illegal acts. This will
necessitate heavy reliance on preventive sanctions and security measures,
which could suspend or inhibit the enterprise’s activities.

24. Investigatory and preventive control methods can also be elaborated in
order to stem the flow of funds to illegal enterprises, following the model
of the International Convention Against IHlicit Drug Trafficking and
Psychotropic Substances of December 1988 (which requires 106 signatory
States to Iift banking secrecy in the investigation of cases linked to
drug-trafficking), the US RI.CO Law and the Italian Rognoni-La Torre
Law. '

25. At the international level, it is necessary to integrate all the means of
inter-State co-operation, with a view to formulating a Convention which
would embody the requisite provisions for coilaboration among States and
ensure their compatibility with human rights.
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Hvuitieme Congreés des Nations Unies
pour la Prévention du Crime et le Traitement des
Délinquants

La Havane (Cuba), 27 ao0t - 7 septembre 1990

Theéme: “La coopération internationale au 2iéme siécle, dans le
domaine de la prévention du crime et de la justice pénale”

Sujets a 'ordre du jour provisoire:

1. Prévention du crime et justice pénale dans le contexte du développe-
inent: réalités et perspectives de la coopération internationale

2. Les politiques de justice pénale et les problémes de 'emprisonne-
ment, les autres sanctions pénales et les mesures de substitution

3. Action nationale et internationale efficace contre: a) te crime
organisé; et b) les activités terroristes criminelles

4, La prévention de la délinquance, justice pour mineuss et protection
des jeunes: approches politiques et orientations

5. Normes et principes directeurs des Nations Unies relatifs 4 la
prévention du crime et a la justice pénale: mise en oeuvre et rangs
de priorité pour la poursuite de I'élaboration des normes

Dans le cadre du Huitiéme Congrés des Nations Unldes, la Sociéié inter-
rationale de défense sociale organisera, conjointement avec ['Associution
internationale de droit pénal, la Socieré internationale de criminologie et lu
Fondarion internationale pénale et pénitentigire, deux Réunions auxilinires
consacrées respectivement d: “Le récidivisme: un probléme non résolu de
politigue criminelle” et & “Lapplication du droit et de la procédure pénale dans
Pintérét des victimes”,
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Eighth United Nations Congress

on the Prevention of Crime and the Treatment of

Offenders

Havana (Cuba), August 27th - September 7th, 1990

Theme: “International Co-operation in Crime Prevention and Criminal
Justice for the Twenty-First Century”

Topics on the provisional Agenda:

1.

[

Crime prevention and criminal justice in the context of deveiop-
meni: realities and perspectives of international co-operation
Criminat justice policies in relation to problems of imprisonment,
other penal sanctions and alternative measures

Effective national and international action against: a) organized
crime; and b} terrorist criminal activities

Prevention of delinquency, juvenile justice and the protection of the
young: policy approaches and directions

United Nations norms and guidelines in crime prevention and
criminal justice: implementation and priorities for turther standard
setting

Within the framework of the Lighth UN Congress, the Internafional Society
of Social Defence will organize, jointhy with the Intemational Association of
Penal Law, the International Society for Criminology and the Intemational
Penal and Penitentiary Foundation, two Ancillary Meetings dealing respectively
with “Recidivism: an Unsolved Problem of Criminal Justice” and with “The
Implementation of Penal Law and Procedure 10 firther the Interests of the
Victims”.






LA SOCIETE INTERNATIONALE
DE DEFENSE SOCIALE

THE INTERNATIONAL SOCIETY
OF SOCIAL DEFENCE






STATUTS

de la Société internationale de défense sociale

ARTICLE PREMIER

La Société internationale de défense sociale est une association sans but
lucratif qui se propose d'étudier ies problemes de la criminalité dans la
perspective d'un systéme de réaction anticriminelle qui, tenant compte
des facteurs de resocialisation de son auteur, tend a la fois & protéger la
société contre les délinquants et 4 prémunir les individus contre le risque
de tomber ou de retomber dans ia délinquance.

La Société internationale de défense sociale s’efforce, par la propaga-
tion de ses wdées, d’exercer une influence sur la politique criminelle des
Etats modernes.

ARTICLE 2

La Société internationale de défense sociale manifeste son activité scienti-

fique:

iI* par le moyen de groupes nationaux qui cherchent, dans les divers pays,
a atteindre Je but ci-dessus;

2* par l'organisation de congres internationaux de défense sociale dont les
actes officiels sont publiés;

3" par une collaboration avec les autres associations domt l'activité
s'exerce, tant dans le domaine national que sur le plan international,
parallélement & la sienne et notamment par sa coopération aux
enquétes et recherches menées per PONU, 'UNESCO, et les autres
organisations spécialisées ou sous leur patronage;

4" par la publication périodique d'un bulletin comportant notamment le
compte rendu de ses travaux et de ceux de ses groupes nationaux.

ARTICLE 3

La Société internationale de défense sociale comprend:
a) des groupes nationaux;
b) des membres titulaires individuels et collectifs;
¢) des membres d’honneur.
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ARTICLE 4

Les groupes nationaux de la Société internationale de défense sociale se
constituent avec Pappui de son conseil de direction et en liaison avec lui.
Iis doivent se conformer aux présents statuts ainsi guaux réglements de la
Société établis par Passemblée générale. Sous cette réserve, iis peuvent
s'organiser librement dans les formes qui feur paraissent convenables. Iis
élisent leur propre conseil de direction, désignent leurs délégués au
conseil de direction de la Société, assurent leur participation & ses diverses
activités, notamment aux congrés internationaux de défense sociale et
d'une fagon générale poursuivent, en pleine indépendance, Fétude des
problémes relevant du programme général de la Socidté,

ARTICLE 5

Les membres individuels sont jes adhérents de la Société internationale
de défense sociale, qui ne sont pas intégrés dans un groupe national. Iis
sont admis par le conseil de direction dans les conditions prévues par ce
dernier.

ARTICLE 6

Les collectivités et les corps scientifiques qui en feront la demande
pourroni étre regus, dans les mémes conditions, comme membres de la
Société. lls devront alors désigner un délégue pour les représenter et
cxercer lcars droits statutaires. La désignation de ce délégué devra étre
approuvée par le conseil de direction.

ARTICLE 7

Les personnes qui auront rendu ¢’éminents services A la Société
pourront en étre nommées membres d’honneur par Passemblée générale.
L’honorariat pourra étre décerné dans les mémes conditions, au prési-
dent, au secrétaire général et plus généralement a tous Jles membres du
conseil de direction. L’honorariat leur conférera, dans ce cas, le droit
d’assister avec voix délibérative aux séances du conseil de direction.

ARTICLE §

Les membres titulaires, les membres d’honneur, les membres des
groupes nationaux, ont le droit d'assister aux assemblées générales et de
participer a tous leurs travaux en justifiant de leur qualité. Ils recoivent le
bulletin de la Société aux conditions prévues par le conseil de direction. Iis
sont éligibles aux fonctions de I'association dans les formes statutaires.
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ARTICLE %

La qualité de membre de la Société internationale de défense sociale se

perd:

a) par démission écrite, adressée an président ou au secrétaire général de
la Société pour la fin de I'année en cours;

b} par radiation prononcée par le conseil de direction, pour non paiement
de la cotisation réglementaire aprés mise en demeure écrite;

¢) par exclusion, prononcée par le conseil de direction, a la majorité des
deux tiers des membres présents 4 la réunion, pour atteinte au prestige,
au renom ou aux intéréts de la Société. L'exclusion ne peut étre
prononcée qu'aprés audition de i'intéressé; eile est sans appel; '

d} par démission, radiation ou exclusion du groupe national dans les
conditions prévues par ses statuts et réglements.

ARTICLE 10

Les organes de la Société internationale de défense sociale sont:
a) Vassembiée générale;
b) le conseil de direction;
c) Ie bureau.

ARTICLE 11

L'assemblée pénérale se compose de tous les membres de la Société
justifiant de cette qualité. Elle se réunit sur convocation du conseil de
direction aux date et lieu qu’il indiguera. Son bureau est celui du conseil
de direction.

ARTICLE 12

L’assembiée générale:

a) nomme le conseil de direction de la Société et procéde 4 son rencuvel-
lement; '

b) désigne, dans les mémes conditions, le bureau du conseil de direction;

¢} nomme les membres d'honneur de la Société et confére Vhonorariat
aux membres du conseil de direction;

‘dj entend les rapports sur la situation morale et financiére de la Société
qui lui sont présentés par le conseil de direction;

e) approuve les comptes et ia gestion générale et en donne décharge aa
conseil de direction;

f} approuve le programme scientifique de la Société qui lui est présenté
par le conseil de direction et procéde & sa mise au point;

g) approuve les reglements intérieurs qui fui sont présentés par le conseil
de direction et procéde & leur modification;
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h} décide de la modification des présents statuts conformément aux
dispositions de I'article 25;

i) délibére de toute question qui lui est soumise par 'ordre du jour établi
par le conseil de direction ou par une motion écrite signée de 20
mentbres au moins;

j) décide de la dissolution de la Société ou de la liquidation de ses biens,

ARTICLE 13

Toutes les décisions de "assembiée générale sont prises & la majorité
des voix, la voix présidentielle étant prépondérante en cas de partage.
Toutefois, les votes relatifs & la modification des statuts et 3 1a dissolution
éventuelle de la Société exigent une majorité des deux tiers. Il peut étre
décidé de procéder & un vote écrit ou & un vote nominal sur proposition
écrite signée de 200 membres au moins.

ARTICLE 14

Le conseil de direction de la Société est composé de 50 membres, dont
le président, les vice-présidents, au nombre de 10, un secrétaire général et
13 secrétaires généraux adjoints & caractére régional. Le conseil est élu
par I'assemblée générale, parmi les membres de la Société, pour une
durée de cinq ans. Il peut comporter en surnombre des membres
d’honneur. Les différentes régions du monde et les différentes cultures
juridiques doivent étre équitablement représentées dans le conseil. Toute-
fois, ni les membres d’honneur, ai ceux du burean n’entreront en ligne de
compte dans cette répartition. En cas de vacances, le consetl pourvoit
provisoirement au remplacement de ses membres défaillants, jusqu'a la
prochaine assemblée générale. De méme, le conseil demeure en fonction,
passé le délai statutaire de cing ans, jusgu’a la plus prochaine assemblée
générale.

ARTICLE 15

Peuvent assister au conseil de direction avec voix consultative:

a) les délégués des groupes natienaux i raison de deux au maximum par
groupe, quel que soit le nombre de ses membres;

b} les délégués de la Société auprés des organismes internationaux;

c} les représentants des autres associations scientifiques internationales,
sur invitation spéciale.

ARTICLE 16

Le conseil de direction:
a) fixe le si¢ge social de la Sociéié;
bj entretient et contrdle les rapports avec les groupes nationaux;
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¢} organise, avec la collaboration des groupes nationaux, des enquétes ou
des études d’intérét scientifigue international entrant dans le domaine
d’activité de la Société;

d} décide de Vadmission, la radiation ou I'exclusion des membres de la
Société;

e fixe le montant des cotisations anauelles dues par les membres de Ia
Société et celui des cotisations dues par les membres des groupes
nationaux;

f} fixe Ja composition du conseil de direction du bulletin, régle les
problémes généraux relatifs 4 sa publication et son prix d'abonnement
et de vente;

g) examine et approuve les rapports sur la situation morale et financicre
qui lui sont présentés par le secrétaire général et ie trésorier, et prépare
les rapports a soumettre @ appréciation de D'assemblée générale;

h) élabore et soumet i approbation de I'assembiée générale le program-
me scientifique de Ja Société;

i} élabore et soumet a I'approbation de I’assemblée générale les regle-
ments intérieurs de la Société;

j) désigne les délégués permanents de la Société aupres de PONU, de
I'UNESCO et des diverses organisations internationales spécialisées, et
désigne les représentants de la Société aux congrés et réumions
scientifiques auxquels elle est conviée;

k) délibére, d’'une maniére générale, sur toutes les mesures propres i
assurer la vie et le développement de la Société et traite de toutes les
affaires qui ne sont pas expressément remises par les statuts & un autre
de ses organes.

ARTICLE 17

Le conseil de direction se réunit en régle générale deux fois par an ou,
en cas de besoin, 4 la demande formelle d’un membre de son bureau, de §
de ses membres ou d'un groupe national,

La convocation est faite par le président ou par le secrétaire général,
par écrit, au moins un mois avant la date de la séance. Elle doit préciser
les différents points de Pordre du jour.

Les décisions et déliberations du conseil sont prises 4 la majorité des
membres présents et représentés, a voix présidentielle étant prépondé-
rante en cas de partage. Elles ne sont valables que si le tiers des membres
du conseil était présent ou représenté. La représentation s’effectue par
mandat écrit donné & un autre membre du conseil. Ce mandat sera produit
et annexé au proceés verbal. Un membre présent ne peut pas représenter,
avec droit de vote, plus de deux membres absents.

Il sera tenu proceés-verbal des séances du conseil de direction par les
soins du secrétaire général. Les procés-verbaux, signés du président et du
secrétaire général, seront portés a la connaissance de tous les membres du
consetl et soumis 4 I'approbation du conseil dans sa séance suivante.
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Lorsgu'il apparaitra nécessaire de recueillir 'avis du conseil de direc-
tion sur une guestion précise, sans qu'il soit utife ou possible de le réunir,
ses membres pourront étre sollicités, par le président ou par le secrétaire
général, de donner feur opinion ar moyen d'une correspondance écrite,
dont il sera dressé procés-verbal par les soins du secrétaire général

ARTICLE 1§

Le bureau du censeil de direction se compose du président, des vice
présidents, du secrétaire général, du directeur des «Cahiers de défense
sociale», des secréiaires généraux adjoints et du trésosier. Ii peut, pour
des objets déterminés, se réunir avec d autres membres du conseil ou de la
Société dont il jugerait la présence nécessaire.

ARTICLE 19

Le bureau est Porgane ¢xécuitf de ia Société. 11 lai appartient:

a) d’exéeuter les décisions du conscil et de I'assemblée générale;

b} dlassurer fa gestion journaliére de la Société, tant en ce qui concerne
ses activités propres que ses rapports avec les groupes nationaux et les
associations interaationales;

c¢) de préparer tous les rapports qui sont soumis au conseil ou a I'assem-
blée générale.

Les membres du burean peuvent étre saisis par le président et le
secrétaire général aux fins de consultation écrite, dans les conditions
prévues par l'article 17 dernier alinéa.

ARTICLE 20

Le présideat représente la Société dans ses rapports avec les ters. 1)
dirige les séances de l'assemblée zénérale et les séances du conseil de
direction et de son bureau. En cas d’empéchement, il est suppléé pat un
vice président. I est soumis & réélection dans les conditions statutaires; il
est rééligible.

ARTICLE 21

Le secrétaire général représente la Société en justice et dans les actes de
la vie civile. Il met & jour la liste des membres de la Société, tieat les
procés-verbaux des assemblées générales et du conseil de direction,
conserve les archives, assure la correspendance, est chargé des convoca-
tions et des comunications. Il établit, en accord avec e président les
rapports d’activité qui sont sourmis aux conseits de direction et aux
assemblées générales.
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ARTICLE 22

Les secrétaires généraux adjoints assistent, ou, en cas d’empéchement,
suppléent le secrétaire général.
pp g

ARTICLE 23

Le trésorier a la gestion des ressources de la Société. 1l pergoit les
cotisations, assure ie réglement des dépenses et conserve touies les piees
justificatives. It prépare le budget et établit, en accord avec le président,
les rapports financiers qui sont soumis aux conseils et aux assembiées
générales.

ARTICLE 24

Les présents statuts seront complétés par des réglements intérieurs
soumis par fe conseil de direction a 'approbation de 'assemblée générale.

ARTICLE 25

Les présents statuts ne peuvent étre modifiés que sur proposition du
conseil de direction ou 4 la demande écrite de 29 membres de la Société,
cu d’un groupe national. Cette demande devra étre soumise au conseil de
direction au moins trois mois avant une assemblée générale. L'assemblée
générale ne pourra modifier les statuts qu’a la majorité des deux tiers des
membres présents justifiant de leur qualité or régulidrement représentés.

ARTICLE 26

La dissolution de la Société ne peut étre prononcée que par une
assembide généraie spécialement convoquée, aprés an vote explicite du
conseil de direction. La convocation devra préciser 'objet de 'assemblée
générale. La décision de dissolution exigera la majorité des deux tiers des
membres présents ou représentés i Passemblée générale qui devra, par [a
méme délibération, se prononcer, sur proposition du conseil de direction,
sur fa liquidation des biens de la Société.
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BY-LAW
of the International Society of Social Defence

ARTICLE 1

The Internarional Society of Social Defence is a aon-profitmaking
Association, whose object is to study the problems of criminality in the
framework of a system of anticriminai reaction, which, while recognizing
the factors in the reintegration of the offender into society, seeks both to
protect society against crime and to streagthen individuals against the risk
of falling into, or returning to, crime.

The International Soctety of Social Defence endeavours, through the
propagation of its ideas, to exercise an influence on the penal policy of
modern States.

ARTICLE 2

The International Society of Social Defence carries out its scientific
activity:

1* by meang of national groups who seek, in the various countries, to
achieve the above-mentioned objective;

2" by the organization of International Social Defence Congresses, whose
proceedings are published;

3" by collaboration with other associations having activities parallel to its
own, whether on a national or international plane, and notably by
co-operating in the studies and research promoted by UNO, UNESCO
and the other organtzations working in specialized fields or under their
patroaage;

4 by publishing a periodical bulletin, which reports especially on the
work ‘that it and its national groups have undertaken.

ARTICLE 3

The Internationa! Society of Social Defence comprises:
aj national groups;
b) individual and collective ordinary members;
¢) honorary members.
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ARTICLE 4

‘"The national groups of the International Society of Social Defence are
formed with the support of its Board and in liaison with jit. They must
observe these articles as well as the by-laws of the Society laid down by its
General Assembly. Subject thereto, they may freely organize themselves
in such manner as they deem fit. They elect their own Board, nominate
their representatives on the Board of the Society, ensure thus participa-
tion in its various activities, especially the International Social Defence
Congresses, and generally pursue, i full autonomy, the study of problems
relative to the general programme of the Society.

ARTICLE 5

The individual members of the International Society of Soctal Defence
are those members who are not part of a national group. They are
admitted to the society by its Board, on such conditions as it may
prescribe.

ARTICLE 6

Collective entities and scientific bodies who apply may, under the same
conditions, be admitted as members of the Society. They must then
nominate a representative to act for them and exercise their right under
the Articles of the Society. The person so nominated must be approved by
the Board.

ARTICLE 7

People who have rendered outstanding services to the Society may be
appointed as honorary members, by the General Assembly. Such status
may also be accorded, under the same conditions, to the President, to the
Secretary-General and, more generally, to all members of the Board. The
award of honorary membership, i this case, will confer the right to be
present and to vote at meetings of the Board.

ARTICLE 8

Ordinary members, honorary members and members of national
groups are entitled to attend General Assemblies and participate fully
therein, by virtue of their membership status. They will receive the
bulletin of the Society on such coaditions as are prescribed by the Board.
They may be elected to the offices of the Society, as laid down by these
Articles.
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ARTICLE 9

Membership of the International Society of Social Defence will be lost:

a) by written resignation, delivered to the President or Secretary-General
of the Society, to be effective at the end of the calendar year in which it
is given;

b) by being struck off by the Board for non-payment of membership fee
after being reminded that the same is in arrears;

c) by dismissal from membership, pronounced by two-thirds of thase
present at a meeting of the Board, for bringing disrepute to the
standing and name of the Society or for acts prejudicial to its interests.
Such dismissal may only be ordered after a hearing is accorded to the
party in question; no appeal is thereafter permitted;

d) by resignation, striking off or dismissal from membership of a national
group pursuant to its own constitution and by-laws.

ARTICLE 10

The organs of the Internationai Society of Social Defence are:
g) the General Assembly;
b) the Board;
¢} the Bureau.

ARTICLE 11

The General Assembly comprises all members, of whatever class of
membezship of the Society. It meets, when convened by the Board, at
such place and date as indicated by the Board. Its Bureau shall be the
same as that of the Board.

ARTICLE 12

The General Assembly:

a) appoints the Board of the Society and deals with reappointments
thereto;

- b} appoints, similarly, the Bureau of the Board;

c) nominates honorary members of the Society and confers such status en
members of the Board;

d) receives reports on the operational and financial condition of the
Society, submitted to it by the Board;

e} approves the accounts and performances of general management and
gives discharge to the Board in respect of their responsibilities relative
thereto; '

[} approves the scientific programme of the Society, submitted to it by the

~ Board, and promotes its impiementation;

g) approves the domestic regulations proposed to it by the Board and
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amends the same;

h) resolves on amendments to these articles as prescribed by article 25;

i) deliberates on any question tncluded on its Agenda by the Board or by
a written request signed by not less than 20 members;

/) resolves on the winding up of the Society and the liquidation of its
assets,

ARTICLE 13

Decisions of the General Assembly are ordinarily taken by a simpie
majority; in case of equality the President has a casting vote. However,
resolutions to amend these articles or to wind up the Society require a
two-thirds majority. A poll will be taken of the full membership on the
written application of not less than 20 members.

ARTICLE 14

The Board of the Society consists of 50 members, including the
President, 10 Vice-Presidents, a Secretary-General and 13 Assistant
Secretaries-Generat with regional functions. The Board is eiected, from
members of the Society, by the General Assembly, for a term of five
years. It may have additional honorary members. The various regions of
the world and jundical cultures must be tairly represented on the Board.
However, aeither honorary members nor members of the Bureau are
taken into account in determining such balance of membership. The
Board may admit temporary alternate members in case of vacancy, and
such alternates may serve until the next General Assembly. Also, at the
expiry of its five-years term of office, the Board shall continue to serve
until the General Assembly next occurring thereafter.

ARTICLE 15

The right to attend and speak at the Board and give consultative advice

1s permitted to:

a) delegates of national groups, not exceeding two in number whatever
the size of the national group;

b} representatives of the society at international organizations;

¢) on special invitation, representatives of other international scientific
associations.

ARTICLE 16

The Board:
a) determines the registered Office of the Society;
b) initiates and regulates relations with the national groups;
¢) organizes, in colaboration with the national groups, enquiries and
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studies of international scientific interest within the scope of the
Society’s activities;

d} decides on the admission, striking off and dismissal of members of the
Society;

e} determines the level of annual membership fees due from members of
the Society and from members of national groups;

f) determines the Editoriat Board of the bulietin, settles general problems
regarding its publication and fixes its selling price and annual subscrip-
tion;

g} examines and approves the reports on the operational and financial
situation submitted to it by the Secretary-General and the Treasurer
and prepares the reports to be simiiariy presented for approvat to the
General Assembly;

h} formuiates the scientific programme of the Society and submits the
same for approval to the General Assembly;

i) formulates the Articles of the Soctety and submits the same for
approval to the General Assembly;

/) nominates the permanent representatives of the Society at UNO and
UNESCQ and various specialized international organizations, and
nominates representatives of the Society at scieatific congresses and
meetings to which it is invited;

k) determines generally all appropriate measures to ensure the well-being
and development of the Society and deals with all matters which are
expressly allocated by these articles fo other organs of the Society.

ARTICLE 17

The Board will normally meet twice a year, or, in case of need, on the
formal request of a member of its Bureau, of &8 members, or of a national
group.

It will be convened by the President or the Secretary-General, by notice
in writing given not less than one month before the date of the meeting
and setting cut the business of the meeting.

Decisions of the Board are taken by a simple majority of members
present in person or by proxy; in case of equality the President shall have a
casting vote. A quorum of the Committee shail be one third of its
members present in person or by proxy. Another member may be -
appointed as a member’s proxy, in writing; such proxy form shall be
produced and annexed to the Minutes, No member may act and vote as
proxy for more than two absent members.

Minutes shall be made of the meetings of the Board, under the
responsibility of the Secretary-General. When signed by the President and
Secretary-General, the minutes shall be circulated to members of the
Board and submitted to its next meeting for approval.

Should it be necessary to consult the Board on a specific guestion, but it
is not convenient or possibie to convene it, its members may be requested
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by the President or the Secretary-General to give their views in writing,
from which minutes will be drawn under the responsibility of the
Sectretary-General.

ARTICLE 18

The Bureau of the Board consists of the President, the Vice-Presidents,
the Secretary-General, the Editor of the «Cahters de défense sociale», the
Assistant Secretaries-General and the Treasurer. It may, for specified
purposes, be increased by other members of the Board or of the Society
should if deem their presence to be necessary.

ARTICLE 19

The Bureau is the executive organ of the Society. Its role is:
a) to carry out the decisions of the Board and of the General Assembly;
b) to ensure the day-by-day management of the Society, both as regards
its own activities and its relations with the national groups and
lnternational associations;
¢} to prepare all the reports which are to be submtitted to the Board or to
the General Assembly.
Members of the Bureau may be approached by the President or the
Secretary-General for written consultation under the same conditions as
provided in the last paragraph of Article 17.

ARTICLE 20

The President represents the Society in its relations with third parties.
He takes the chair at meetings of the General Assembly, the Board and
the Bureau. Should he be unable to act, a Vice-President will act in his
stead. He is subject to re-election as provided by these Articles and is
eligible for re-electicn.

ARTICLE 21

The Secretary-General represents the Society in all formal civil and
legai acts. He keeps up-to-date the list of members of the Society, has
custody of the minutes of the General Assemblies and of the Board,
maintains the archives, supervises correspondence and undertakes the
convening of meetings and other communications. Tn agreement with the
President, he draws up the report of activities which are submitted to the
Board and General Assemblies.
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ARTICLE 22

The Assistant Secretaries-General assist, or, in his absence, deputize
for, the Secretary-General.

ARTICLE 23

The Treasurer manages the funds of the Society. He collects subscrip-
tions, supervises expenditure and keeps all proper receipts and accounts.
He prepares the budget and, in agreement with the President, draws up
the financial reports which are submitted to the Board and General
Assemblies,

ARTICLE 24

This by-law will be supplemented by Articles proposed by the Board to
the General Assembly for approval.

ARTICLE 25

This by-law may only be amended on the proposal of the Board or the
written reguest of either 20 membess of the Society or of a national group.
Such request must be submitted to the Board, not less than three months
before a General Assembiy. The General Assembly may only amend the
by-law with a two-thirds majority of members eatitled to vote and being
present in person or by proxy.

ARTICLE 26

The winding up of the Society may only be resolved by a specially
convened General Assembly, specifically ordered by resolution of the
Board. The notice of the meeting must state its purpose. The decision to
wind up reguires a majority of two-thirds of the members present in
person or by proxy at the General Assembly, which by the same
resolution must direct, on proposal submitted by the Board, the liquida-
tion of the assets of the Society.
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Programme minimum

de la Société internationale de défense sociale

La Société internationale de défense sociale, en tant qu'organe d’un
mouventent dont le but est d’influencer la politique criminelle, propose 4
ses membres la propagation et le développement des idées ci-aprés
indiquées. Elle considére que ces idées constifuent le programme mini-
mum accepté par chacun de ses adhérents.

I. - PRINCIPES FONDAMENTAUX DU MOUVEMENT

1. La lutte contre la criminalité doit étre reconnue comme une des
tiches les plus importantes qui incombent 4 la société.

2. Dans cette lutte, la société doit recourir & des moyens d’action divers
a la fois prédélictuels et postdélictuels. Le droit criminel doit étre
considéré comme un des moyens dont la société peut se servir pour faire
diminuer la criminalité.

3. Les moyens d’action employés & cette fin doivent &tre regardés
comme avant pour but non seulement de protéger la société contre les
criminels, mais aussi de protéger les membres de la société contre le risque
de tomber dans la criminalité.

Par son activité, dans ces-deux domaines, la société doit donc établir ce
qu'on peut appeler 4 jusie titre une «défense sociale».

Le mouvement de défense sociale, cherchant & assurer la protection du
groupe & travers la protection de ses membres, entend faire prévaloir dans
tous les aspects de ['organisation sociale les droits de la personne
humaine,

II. - PRINCIPES FONDAMENTAUX DU DROIT CRIMINEL

1. Dans cette perspective, on doit reconnaitre que le but véritable du
droit criminel n’est autre que la protection de la société et de ses membres
contre la criminalité.

2. En poursuivaat ce but, il convient d’assurer d’abord le respect de
valeurs humaines ¢t de se convaincre qu’on ne peut pas, en bonne
conscience, exiger des délinquants une conduite irréprochable si P'on
n’observe pas i leur égard des méthodes conformes aux principes de notre
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civilisation. La politique criminelle doit s’inspirer de la tradition humani-
ste, base de notre culture.

3. Ilimporte également avant tout que le droit criminel assure le respect
des droits de 'homme en observant toutes les prescriptions résultant
d’une légalité stricte.

Les principes de liberté et de 1égalité, qui sont le résultat du développe-
ment historique de la société moderne, doivent étre considérés comme
inviclables.

Ii. - THEORIE DU BROIT CRIMINEL

1. Le but du droif criminel étant la protection de la société et de ses
membres contre la criminalité, il s’ensuit que Yinterprétation des régles du
droit pénal ainsi que leur application doivent €tre considérées comme une
tiche d’ordre essentiellement pratique.

Cette tiche exige, comme toutes les tiches complexes de ce genre, une
étude attentive et scientifique de la réalité. Le droit criminel, dans sa
formuiation comme dans son application, doit donc se fonder autant que
possible sur des données scientifigues.

2. I convient de ne pas fonder la théotie du droit criminel sur des
doctrines d’ordre métaphysique. I faut éviter de laisser le droit criminel,
ou son application, sous l'influence de notions telles que le libre arbitre, la
faute et la responsabifité, en tant qu'elles constituent des notions dordre
métaphysique.

Mais il importe, d’autre part, de ne pas adopter une doctrine niant les
valeurs morales. 1l est essentiel que la justice criminelle soit conforme ala
conscience sociale et qu'elle fasse un large appel au sentiment possédé par
chaque étre humain de la responsabilité morale.

3. La question de la différence entre les mesures & prendre a ’égard du
criminel doit étre regardée comnie une question d'ordre pratique, le point
important coasistant & choisir une mesure conforme au but méme du dreit
crimninel; la mesure choisie doit donc, dans chaque cas, étre favorable &
Pamendement ¢t au reclassement du condamné.

SiPoa conserve le nom de peine pour certaines mesures, par exemple
les amendes et certaines mesures privatives de liberté d’une durée fixe, il
faut reconnaitre que ces peines constituent également des mesures de
défense sociate.

IV. - PROGRAMME DE DEVELOPPEMENT DU DROIT
CRIMINEL

1. Il convient de chercher & coordonner les diverses mesures prises par
le droit criminel pour arriver, autant que possible, 4 un systdme anique de
réaction sociale contre le fait criminet.

2. Il importe que ce systéme soit suffisamment différencié pour permet-
tre au tribunal de choisir dans chaque cas particulier la mesure appropriée

204



a la situation de celui qui doit en faire Fobjet.

3. On doit considérer la procédure judiciaire et ke traitement péniten-
tisire, dont le délinquant est Pobjet, comme constituant une procéduse
continue dont toutes les phases successives doivent étre comprises suivant
les données et selon lesprit de la défense sociale.

ADDENDUM

adopté le 15 décembre 1984 4 Milan sur un projet proposé par Muarc
ANCEL, Membre de U'Institut de France, Président de chambre honoraire
a la Cour de cassation, Président d'honneur de la Société internationale de
défense sociale, Présideht d’honneur du Centre francais de droit comparé.

1. Observations générales

La Société internationale de défense sociale, constitude en 1949, avait
en 1954 adopté et diffusé un Programme minimum «accepté par chacun de
ses adhérents» qui énongait les principes fondamentaux du mouvement et
les idées directrices de son action. Ce manifeste, complété par fes
résolutions de ses deux premiers Congrés internationaux (San Remo 1947,
Ligge 1949}, qui sont de portée générale, expose les positions de base de
la Société, auxquelles elle se référe dans leur texte originaire.

Il a paru cependant utile, aprés ces trente premigres années d’existence
et au lendemain de son dixiéme Congres (Thessalonique, 1981), ot se sont
encore affirmées ia continuité de son action et la perennité de sa doctrine,
d'établir zn nouveau document qui, tenant compte de I"évolution des faits
et des idées, piit répondre plus complétement aux préoccupations et aux
positions actuelies de ia Société. Tel est I'objet propre des propositions
qui vont suivre.

On doit rappeler avant tout que la défense saciaje moderne se définit
d’abord comme un mouvement de politique criminelle comportant com-
me tel une démarche progressive et tendant 2 une action effective. Elle
entend poursuivre cette action a partir de trois exigences fondamentales
qut sonf: 1} un examen critique {pouvant aller parfois jusqu’a une remise
ent cause) du systéme existait; 2) un recours systématigue i toutes les
sciences humaines en vue d’une approche pluridisciplinaire du phénome-
ne criminel; 3} une finalité de protection signifiant d'une part une réaction
contre le systéme purement punitif-rétributif de la répression classique et
tendant d’autre part & assurer le respect et la garantie des Droits de
'Homme et de la dignité de la personne humaine.

Ces trois exigences, indissociables de la aotion modere de défense
sociale, doivent néanmoins se réaliser dans le maintien de 'Etat de droit,
lequel comporte nécessairement la régle de la 1égalité, a notion de
responsabilité individuelle, la présence d'un juge {véritable) et d’une
procédure 1égale assurant la garantie des droits du citoyen dans un procés
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loyal et équitable; — sans pour autant gue ces trois principes conduisent au
maintien inconditionnel du systéme traditionnel de justice pénale.

2. Quelques aspects nouveaux de la politique criminelle

Pour situer la politique criminelle de défense sociale dans ses perspecti-
ve modernes, il mmporte de se dégager d'une conception purement
juridique du probléme et d’affirmer, comme on le reconnait de plus en
plus, que le systéme pénal n’est ni le seul, ni le meilleur moyen de réaction
contre la criminalité. H faut par 12 méme dépasser égaiement la technique
pénaliste et ses catégories traditionnelles: le délit, le délinquant, la peine.
I convient méme de dépasser I'approche criminologique axée sur 'acte et
Pauteur de Pacte, pour envisager les sitwations conflictuelles ol se
manifestent déviance et criminalité et prendre en considération le jeu
complexe des actions et des réactions qui, & certains moments, dans
certains milieux et a 'égard de certaines personnes, conduisent & ces
situations de conflit,

Dans ce compiexe sociologique et criminologique, il convient égale-
menf{ d’accorder une considération nouvelle a la victime, au-dela de son
réle passif traditionnel qui Ia laissait en dehors du processus de réaction en
tui accordant tout au plus une action civile en réparation, et au-dela
également de la «victimologie» qui tend trop souvent a étudier la victime &
la maniére et dans les perspectives o I'on étudie le délinquant lui-méme.
Il convient donc de s’attacher au fait social de la victimisation, pour
éiaborer une politique criminelle qui tende d’abord a la protection de la
victime.

En se dégageant des «protagonistes» habituels du procés pénal tradi-
tionnel, cette politique’ de réaction sociale devra se préoccuper des
déviants, des marginaux, des inadaptés et des handicapés sociaux ct, dans
une farge mesure aussi, a coté de 'individu «dangereux», de 'individu «en
danger» & qui une assistance ou, ici encore, une protection doit normale-
ment étre apportée dans une saine conception de la solidarité sociale.

La politique criminelle, au sens strict ou pius habituel du terme, se
donnera pour tiche d’élaborer une stratégie différenciée de lutte contre la
délinquance qui établisse une distinction essentielle entre les phénoménes
qui menacent directement les bases et méme la survie de la communauté
sociale, et ia petite ou moyenne «délinquance» qui devra normalement
faire I'objet de procédés aon pénaux {mais trés différenciés) de réaction
sociale. De toute maniére il sera procédé & un vaste programme de
décriminalisation.

Cependant, cette politique de décriminalisation sera soumise a deux
réserves, D'une part, en face de certaines entreprises criminelles nouvel-
les, de certaines formes de criminalité organisée ou de certaines criminaki-
tés de violence (terrorisme), on maintiendra, au moins actuellement, un
certain nombre de criminalisations anciennes. D’autre part, il conviendra
de tenir compte de variétés particuliéres de comportements anfisociaux,

206



relevant surtout du vaste domaine du droit pénal économique, pour
prévair et organiser des modes de réaction contre des agissements qui,
jusgu'a présent, étateat tolérés, ignorés ou traités avec faveur bien que
gravement préjudiciables & I'économie et & I'harmonie sociales. Mais ce
double mouvement de «criminalisation» devra s’effectver selon les procé-
dés et dans Pesprit de Ia défense sociale moderne, en évitant le recours
indiscriminé 4 une «législation de panigque» et 4 une aggravation systéma-
tique de la répression,

3. La défense sociale et le mouvement de dépénalisation

Le mouvement de défense socialc cst ainsi conduit & préconiser une
politique raisonnée de dépénmalisation, dans les deux acceptions de ce
terme.

1) Au sens premier du mot, il convient de chercher a éviter (ot tout au
moins A restreindre systématiquement e domaine de) la peine (chatiment)
comme telle et particuligrement la peine privative de liberté, dont les
effets nocifs sont aujourd’hui reconnus et qui ne doit plus constituer que
l'ultima ratio de la réaction sociale,

Cette exclusion cu restriction de la peine (spécialement la peine de
prison) suppose la mise au point d'un systdme de sanctions différentes,
autonomes et aon plus considérées comme de simples «substituts a
I'emprisonnement»: peines pécuniaires, sanctions restrictives de liberté,
mesures privatives de droits.

11 convient également de réagir contre les abus de Ja détention
provisoire, prodiguée sans discernement et qui constitue souvent un
procédé empirique {cu sauvage) d'application d’upe sanction répressive
sans les garanties du jugement de condamnation et au mépris de la
présomption d'innocence.

Dans la mesure od 'emprisonnement continuera a éire flit-ce provisoi-
rement appliqué, ii importe de reprendre, de développer encore et de
s'assurer que sont effectivement appliquées les «Régles minima pour le
traitement des détenus» des Nations Uries et du Conseil de I'Europe et de
veiller a leur conformité avec les Déclarations (universelle et européenne)
des Droits de 'Homme. De toute facon, la Réforme pénitentiaire,
comprenant Phumanisation du régime carcéral, la reconnaissance des
droits du condamné et ta définition de son statut légal sera systématigue-
ment poursuivie, On doit s’attacher ainsi & la constitution d’un régime
{égal de I'exécution des sanctions comportant un contréle organisé de
cette exécution.

11 est essentiel en particulier d’assurer au prévenu (et au condamné) les
garanties normales de la procédure (droits de la défense, publicité des
débats, débat contradictoire et égalité des armes) et de veilier 4 ce qu'il ne
s'agisse pas seulement de garanties purement formelles. Aussi
conviendra-t-il de surveiller la pratique journaligre des tribunaux et veiller
a ce que les mesures de protection ne soient pas méconnues en fait par une

207



routine pénitentiaire purement répressive et dégradante pour l'individu.
2} Dans un sens plus farge, la dépénalisation cherche a éviter, non

seulement la peine {pratiguement la peine de prison), mais méme le

recours a Pappareil pénal tont entier, c'est-a-dire au systéme de justice
pénale proprement dit; ce qui comporte certaines précautions et une
démarche progressive.

Cette dépénalisation doit s’entendre déja et d’abord de 'utilisation, 3 1a
place des moyens pénaux ordinaires, des moyens du droit civil, du droit
administratif, des organes d'éducation, de santé ou d’assistance sociale.

Ou peut aller plus joins avec le courant dit de déviarion ou de
déjudiciarisation qui tend cette fois & échapper au systéme judiciaire
traditionnel!; on peut également chercher 4 faire intervenir des organismes
sociaux et recourir & la participation des citoyens, en dehors des formes
anciennes de jury ou d'assessorat.

On est d’accord aujourd'hui pour écarter le «traitement de resoctalisa-
tion» imposé et appliqué en milieu carcéral (ainsi que le «myte médical»
du type 1950}, Mais ce rejet ne doit pas emporter nécessairement
I'abandon de la notion (ou de la finalité) de resociatisation. Cette position
peut:

— d’une part conduire 4 proposer ou A mettre 4 la disposition du sujet des
moyens pratiques de sociatisation (formation professionnelle, organisa-
tion des loisirs, environnement cuiturel et 4 prévoir ici encore {’interven-
tion de certains organismes (publics ou privés) agissant tant sur Uindivi-
du considéré que sur son milieu;

— d'autre part, et d'une maniére plus large, par un effacement progressif
de la distinction du civil, de 'administratif et de I'assistance, conduire i
dégager le caractére social de la politique criminelle, & affirmer ses liens
directs avec la politique générale et, en cherchant 2 assurer la protection
de la communauté par la protection méme de ses membres, & hui donner
pour but final une tiche de «socialisation» au sens fe plus complet et le
plus noble de ce terme,
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Minimum Programme
of the International Society of Sacial Defence

The International Society of Sociat Defence, as the organ of a move-
ment whose aim is to influence penal policy, proposes to its members the
propagation and development of the ideas appearing befow. It considers
that these ideas represent the minimum programme acceptable to each of
its members.

I. - FUNDAMENTAL PRINCIPLES OF THE MOVEMENT

1. The fight against criminality should be recognized as one of the most
important tasks incumbent upon society.

2. In this fight society shouid employ various means of action both
before and after the commission of offences. Criminal Law should be
considered as one of the means available to society to reduce criminality,

3. The means of action employed to this end must be regarded as aimed
not only at the protection of society against criminals but aiso at
safeguarding members of society from falling into criminality. By its
activity in these two ficlds, the Society should thus establish what may
truly be called a «sociad defencer.

The social defence movement, seeking to protect the group by protec-
ting the members of it, intends that the rights of the individual shal! be
safeguarded in all aspects of the social organization.

II. - FUNDAMENTAL PRINCIPLES OF CRIMINALLAW

1. In this perspective, it must be recognized that the true aim of criminal
law is none other than the protection of society and its members against
criminality.

2. In pursuing this aim, it is important to ensure, first of all, the respect
for hurnan values, in the conviction that onte caanot, in good conscience,
demand irreproachable conduct from offenders if the measures adopted
towards them do not conform to the principles of our civilization. Penal
policy must be inspired by the humanist tradition, the base of our culture.

3. It is equally and foremost important that Criminal Law guarantees
human rights, observing for them all the prescriptions resulting from a
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rigorous application of the rules of law.
The principles of liberty and legality, which are the result of the historical
development of modern society, must be considered inviolable.

HI. - THEORY OF CRIMINAL LAW

1. Since the.aim of Criminal Law is the protection of society and its
members against criminality, it follows that the interpretation of the rules
of Criminal Law, as well as their application, should be considered as an
essentially practical task.

This task demands, like all similar complex tasks, a careful scientific
study of reality. Both in its formulation and its application, Criminal Law
should be based as far as possibile on fundamental scientific principles.

2. Tt is important not to base the theory of Criminat Law on metaphysi-
cal doctrines. Criminal Law, and its application, must not be subjected to
concepts such as free will, fault and responsibility, insofar as they
represent metaphysical notions.

Nevertheless, on the other hand, it is important not to adopt a doctrine
which denies social values. It is essential that criminal justice corforms to
the social conscience and that it makes a broad appeal to the feeling held
by each human being of moral responsibility.

3. The question of the respcctive measures to adopt towards the
criminal should be regarded as a practical one, the important point being
to choose one which is consistent with the corresponding aim of the
Criminal Law; the measure chosen should thus, in each case, help
promote the reformation or integration of the sentenced person.

It the name of punishment is retained for certain measures, such as fines
and certain custodial sentences for a fixed term, it must be recognized that
such punishments equally represent measures of social defence.

IV, - PROGRAMME OF DEVELOPMENT OF CRIMINAL LAW

1. It is timely to seek to co-ordinate the various steps taken by Criminal
Law so as to achieve, as far as possible, a single system of social reaction
against crime.

2. It is important that this system be sufficiently differentiated to allow
the court in each particular case to choose the measure appropriate to the
specific situation of the offender.

3. Judicial proceedings and prison treatment of the offender should be
considered as a continuous process, each successive stage of which should
be undertaken in compliance with the fundamental principles and spirit of
social defence.
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ADDENDUM

adopted December 15th, 1984, at Milano according to a text proposed by
Marc ANCEL, Member of the Institute of France, Honorary President at
the Court of cassation, Président d’honneur of the International Society of
Social Defence, Président d’honneur of the Cenire francais de droit
comparé.

1. General Comments

The laternational Society of Social Defence, created in 1949, had
adopted and disseminated in 1954 a Minimum Programme «accepted by
all of its members», which formulated the basic principles of the organiza-
tion and the ideas guiding its activity. This proclamation, supplemented by
the resolutions of the first two international congresses (San Remo, 1947,
Liege, 1949}, which are of a nature to be generally understood, reveals the
fundamental views of the Society to which it refers as originally formula-
ted. .

Nevertheless, it has seemed useful, after thirty years and following its
tenth Congress (Salonica 1981), where the continuity of the Society’s
activities and the perennial character of its tenets were again affirmed, to
frame a new decument which, considering the development of data and
ideas, could be more fully responsive to the preoccupations and present
views of the Society, That is the purpose of the following proposals.

First of all, one must remember that the modern Social Defence is
primarily defined as a movement of criminai policy which, as such, entails
a progressive approach aiming at effective action. It wishes to continue
this action based on three fundamental requirements which are: 1} a
critical study of the present system that might at times go so far as to
question its value; 2) a systematic recourse to all the human sciences in
view of a multi-disciplinary approach to criminality; 3) a goal of protection
which on the one hand means a reaction against the purely punitive-
retributive system of traditional repression and on the other hand tends to
ensure the respect and the guarantee of the Rights of Man and the dignity
of the human person.

These three requirements which are inseparable from the modern
notion of Social Defence should nevertheless be reached by the preserva-
tion of the rule of law which necessarily includes the rule of kegality, the
idea of personal responsibility, the presence of an independent judge and
of a legal procedure which guarantees the rights of the citizens in a fair and
equitable trial, without, however, having these three principles lead to the
unconditional preservation of the traditional system of penal justice.



2. Some New Aspects of Criminat Policy

In order to place the criminal policy of Social Defence in its modern
perspective, it is necessary to rid oneself of a purely legal conception of
the problem and to affirm, as one increasingly recognizes it, that the penal
system is neither the only nor the best means of reacting to criminality; in
doing so cne must even go beyond the penal technician and his traditional
categories: the crime, the criminal, the punishment. Thus one can even go
beyond an exclusively criminological approach focused on the act and the
actor, and also envisage conflict situations which disciose deviance and
criminality and take into consideration the complex play of actions and
reactions which, at given moments, in certain groups and with respect to
certain persons, lead to conflict situations.

In this sociological and criminological complex it is also proper to pay
more attention to the victim beyond his traditionatly passive role which
left him outside the criminal process and granted him at most a civil svit
for damages, and equally beyond «victimology» which too often tends to
study the victim in the manner and from the view-points governing the
study of the delinquent. It is therefore proper to pay serious attention to
the social fact of victimization in order to construct a criminal policy which
aims at the protection of the victim,

In detaching oneself from the common «protagonists» of the traditional
criminai process, this policy of social reaction should concern itself with
the deviants. the marginal people, the maladjusted and socially handicap-
ped and also, fo a large cxtent, beside «dangerous» individuals, with
individuals «an danger», which should be helped or, here too, normally be
given protection in accord whith a sound conception of social solidarity.

Criminal policy, in the strict or most common meaning of the term, will
assure that the task of developing a diversified strategy of battle against
delinguency established distinction between the phenomena that directly
threaten the foundation and even the survival of the social community and
the petty or common or average «delinquency» which should be the
subject of aon-penal (but bery diversified) proceedings of social reaction.
In any case a vast programme of decriminalization would be undertaken.

However, this policy of decriminalization will be subject to some
limitations. On the one hand, with respect to certain new types of
criminality, certain kinds of organized crimes or of certain crimes of
violence, a certain number of existing criminalizations will be preserved,
at least for the present. On the other hand, it will be appropriate to
consider special types of anti-social behaviounr, pertaining above all to the
vast area of economic criminal law, or of abuses of power, in order to
anticipate and to organize means of reaction against activities which untif
now have been tolerated, ignored or favourably treated even though
greatly detrimental to social harmony. But this double action of «crimina-
tization» should be brought about with the practices and in the spirit of
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modern Social Defence, avoiding an indiscriminate recourse to «panic
legislation» and to a systematic aggravation of repression.

3. Social Defence and the Movement of Depenalization

The Social Defence Movement is thus impelled to advocate a rational
policy of depenalization, in the two meanings of this word.

1) In accord with the primary meaning of the word, one must try to
avoid (or at least systematically reduce the extent of} punishment as such
and especially the punishment of imprisonment, the harmful effects of
which are recognized to-day and which should remain only as the ufrima
ratio of social reaction. Here one may recall that the International Society
of Social Defence has always been opposed to the death penalty.

Such elimination or reduction in the use of punishment (especially
punishment by imprisonment) presupposes the establishment of a system
of different sanctions which arc autonomous and no longer regarded as
simple «substitutes for imprisonment» — financial punishments, sanctions
that limit freedom, mcasures depriving one of rights, yet avoiding the
abuses to which they might give rise.

One must also oppose the abuse of detention before trial, which is too
widely permitted by law or unnecessarily applied and which often means a
devious manner of using a repressive sanction lacking the safeguard of a
conviction and in contempt of the presumption of innocence.

Insofar as imprisonment will continue to exist, even though temporarily
applied, it is important to reconsider, continue to improve and make sure
that an effective application is made of the «Minimum Rules for the
Treatment of Offenders» of the United Nations and of the Council of
Europe and to make certain that they conform to the (universal and
Eurcpean) Declarations of the Rights of Man. In any case the reform of
punishment, including the humanisation of the prison system, the recogni-
tion of the rights of the convict and the definition of his legal status will be
systematically pursued. Thus one should work for the creation of a legal
system of the administration of sanctions including a structure of judicial
controt of such admiaistration.

It is particularly important that the accused {and the convict) benefit
from the normal procedural guaraniees (the rights of the defence,
publicity of proceedings, equal rights for hearing the arguments, equality
of means and enquiry about the personality) and to make sure that it is not
simply a matter of purely formal guarantees. One should also watch the
daily work of the courts and make sure that the protective measures are
not misunderstood in fact by a judicial or penal routine that is merely
repressive and degrading for the individual.

2) In a larger sense, depenalization tries to avoid not only the punish-
ment as such (practically punishment by imprisonment}, but even a
recourse to the entire penal apparatus, that is, properly speaking, to the
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system of criminal justice; this means taking some precautions and to

progress gradually.

Instead of ordinary penal means, depenalization must first of all mean
the utilization of the ways and means of civil law, administrative law,
agencies of education, health or sociat assistance, and not involving any
deprivation of freedom.

To-day there is agreement to set aside «treatment for resoctalization»
which is imposed and apptied in the prison (as well as the «medical myth»
of the nineteen-fifties). But this rejection must not signify the abandon-
ment of the goal of resocialization. This position can:

— on the one hand lead to proposing or making available to the person
practical means of socialization {vocational training, organizing of spare
time activities, cultural environment) and to provide here too for the
assistance of certain agencies (public or private), acting on the indivi-
dual in question as well as on his environment;

~ on the other hand, and in a large manner, by a progressive obliteration
of the distinction between civil, administrative and social welfare law,
lead to a revelation of the social nature of community by means of the
protection of its members, to give it as its final goal the task of
«socialization» in the fullest and most acble meaning of this term.



Les congrés internationaux de défense sociale
The International Congresses on Social Defence

Les congrés internationaux de défense sociale se sont déroulés comme
suit: :

The International Congresses on Social Defence have taken place as follows:
I’ Congrés San Remo 1947 «Pour la transformation des actuels sys-
témes pénaux et pénitentiaires en systémes d’éducation et de traitement en
rapport avec la personnalité individuelle des délinquants».

II® Congrés Liege 1949 «La personnalité humainc du point de vue des
droits de la société dans ses rapports avec les droits de Phommes,

II° Congrés Anvers 1954 «L’individualisation de la sentence et de
I'exécution {observation et resocialisation)»,

IV Congrés Milan 1956 « La prévention des infractions contre la vie
humaine et I'intégrité de la personne humaine».

V® Congrés Stockholm 1958 «L’intervention administrative ou judici-
aire en matiére d’enfance et d’adolescence socialement inadaptées».

VI Congres Belgrade 1961 «Dans quelle mesure se justifient des
différences dans le statut légal et le iraitement des mineurs, des jeunes
adultes ¢t des adultes délinguants?»,

VII® Congrés Lecce 1966 «Les interdictions professionnelles».

VIIT® Congrés Paris 1971 « Les techniques de 'individualisation judiciaire».

IX® Congrés Caracas 1976 «Marginalité sociale et justice».

X® Congrés Thessalonique 1981 «La ville et la criminalité».

XI® Congrés Buenos Aires 1986 «L'internationalisation des sociétés
contemporaines dans le domaine de la criminalité et les réponses du
mouvement de défense sociale».

XII* Congres: 1991
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