




















































































































A brief description of the criminological situation in Russia must be fol-
lowed by at least a general account of the results achieved by law-enforce-
ment agencies and the punitive practice of courts.

3. “Struggle against crime” in the light of statistics

In 1988-1992, the flow of applications and messages was steadily grow-
ing. This number increased by 53 percent during that period and reached
the figure of 3.617.250.

Upon consideration of these applications and messages and on the basis
of other information, criminal cases were opened, and their number, as is
shown in Table 1, increased by 126 percent during the period under review.
The number of persons against whom criminal or other proceedings® were
instituted under the opened criminal cases increased by 35 percent.

The number of persons convicted by court for committing crimes
amounted to 427.032 in 1988 and to 661.392 in 1992, i.e. it increased by
about 54 percent in the same proportion as the number of applications and
messages about crimes. The punitive practice of courts, i.e. the structure of
punishments, did not change substantially during that period. The number
of persons sentenced to penal confinement grew a little, while the number
of those who were fined decreased to a certain degree contrary to a rather

widespread opinion about excessive liberalism of courts (see Table 8).

Table § - Share in the total number of crimes

Punishment 1988 | 1989 | 1990 | 1991 | 1992
Death penalty 0.03| 0.02| 0.04| 0.02| 0.02
Penal confinement 350 | 37.1 | 378 | 35.0 | 365
Suspended penal confinement

with compulsory labour 54 5.8 6.5 6.7 6.3

Suspended penal confinement 128 | 13.0 | 134 | 140 | 150
Suspended penal confinement

with a term of probation 7.2 8.2 8.4 | 10.1 11.9
Corrective labour 264 | 237 [ 21.8 { 21.8 | 195
Fine 127 1119 | 116 | 122 | 102
Other punishment 0.5 0.4 0.4 0.3 0.3

It should be noted, however, that punitive practice in relation to minors
somewhat softened. The share of 14 to 18 years old persons sentenced to
penal confinement (among all convicts of this age category) made up 31
percent in 1988, and by 1992 it decreased to 25.9 percent.

The rise in the number of crimes steadily increased the work load of
law-enforcement bodies. In 1993, investigators of the Ministry of Internal
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Affairs of the Russian Federation handled 1.394.559 criminal cases and
materials, and unsolved crimes totalled 1.364.098. In 1992, the latter index
was 1.2 percent higher. The structure of unsolved crimes differs from that of
registered crimes by a higher proportion of larcenies (79.7% against 56.4%)
and by a smaller share of grave crimes of violence (premeditated murders,
premeditated grievous bodily injuries, rape, robberies) which made up 3.4
percent against 5.2. percent.

Solved crimes accounted for 50.6 percent of the total number of crimes
registered in 1993. In application to different categories of offenses this
index varies from 81.5 percent (rape) to 30 percent (arson).

The incompieteness and inadequacy of crime statistics as a fixation
instrument of present-day criminological situation and the results of activi-
ties of law-enforcement bodies becomes most obvious in the case of orga-
nized crime.

There is only one index which, by strechting a point, may be considered
as relevant to this problem. This index is “the share of persons who commit-
ted a crime in a group”. The crimes taken into account by this index are cer-
tainly highly heterogeneous. They include minor offenses committed by
several teenagers and crimes of an armed gang. Moreover, this index does
not reflect the quantitative side of group crimes. Its value will not change
when a different number of crimes is committed by one and the same
group. For lack of other information, we shall show the dynamics of this
index, since on the whole it corresponds to the quantitative changes in the
total number of registered crimes.

Years
Index  1985+1986+[1087+] 1988 | 1989 | 1990 | 1991 | 1992 | 1993
Share of
persons who
committed
crime in a
groupe 282|263 124812721299 303 |32.1 347 |36.1

* 1985-1987 show the data for the USSR, because no data is available for Russia, and the indices of crime statis-
tics for the RSFSR were for many years actually the same as those for the USSR.

During the first four months of 1994, this index reduced a little to 34.8
percent.

The lack of statistical data which could somehow “materialize” the
image of organized crime and assess the efforts of law-enforcement bodies
combating this crime is explained above all by the fact that his criminologi-
cal notion has not yet been translated into the language of the criminal law.
The current Criminal Code of the Russian Federation does not contain
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legally defined crimes which would empirically represent organized crime.
There are no other legislative criteria which would distinguish manifesta-
tions of organized crime from other offences.

Squads formed under the Ministry of Internal Affairs to combat orga-
nized crime do not have strictly defined subordination. Out of those who in
1993 were listed among suspects and defendants, only 0.7 percent were
detected by the aforesaid squads, and the cases investigated by them
accounted for 0.3 percent of all cases registered that year.

The ratio of the number of persons suspected or accused of committing
crimes and the number of convicted in 1988-1992 varied from 51.5 percent
(1989) 1o 62 percent (1991)

9) to 62 percent (1991).

The indices of crime statistics do not and can hardly give an idea of the
qualitative side in the work of law-enforcement bodies. Purely objective dif-
ficulties (a pithy interpretation of quantitative values of a statistical index as
a rule cannot be well-defined), begin to be supplemented with subjective
factors caused by the desire of various departments to please the authorities.

4. Problem of crime growth in the context of political struggle in
present-day Russia

Official acknowledgement of the intolerable criminal situation in the
country and the flow of TV, radio, and newspaper information on grave and
bloody crimes have literally shaken Soviet people. The serene belief (based
on complete lack of information) that “raging of crime” and “a wave of vio-
lence and cruelty” are obviously foreign phenomena gave in to anxiety,
alarm, and fear.

Such a state of mass psychology in its turn presupposes fixation in peo-
ple’s consciousness not only of trustworthy or personally observed facts,
but also various rumours and other unverified information. This gives rise to
so-called “informational criminality”, i.e. to the ideas in mass conscious-
ness about the criminal situation engendered by the information on this phe-
nomenon, rather than by the phenomenon itself.

Thus, the degree of satisfaction of a major requirement of man, i.e. the
requirement for security, is affected not only by the objective characteristics
of criminality, but also by subjective ideas about this social evil.

The results of public-opinion polls show that since mid-1993, the problem
of crime has been worrying people even to a greater extent than inflation
and price rise.

The influence of “informational criminality” upon the degree of fixation
in people’s consciousness of any criminal information is indirectly con-
firmed by the lack of coincidence between the crime level in the region and
the results of questioning the population on victimization of the respondents
themselves and their close and more distant surroundings.’
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For example, though the crime level in 1992 in the Primorsk Territory
was three and a half times higher than in Moscow, its residents concentrated
their attention on criminal offenses much less. Partially it can be explained
by the fact that the Primorsk Territory had for many years been a region
with a high level of criminality, and its residents were to a certain degree
prepared for an official recognition of the existing reality.

The anxiety of public consciousness about the crime growth is increased
as a result of inability of domestic and foreign criminology to explain the
processes taking place in this sphere of social life and the more so to give
their scientifically substantiated forecast. And the reason lies not only in
pithy defects of the existing theories of crime sources, but also in the unique
character of the general social situation in Russia.

Since the crime situation is in the final analysis undoubtedly a product
of demographic, cultural, economic, political, and other social processes, it
is impossible to explain the parameters of crime without studying and inter-
preting these processes. There is also a lack of information on the dynamics
of criminal activities of different demographic, social, professional and
other groups.'® At present, only some empirical data concerning victimiza-
tion of different social groups is available.!! The results of a study show that
businessmen become victims of criminal offenses more often than represen-
tatives of other groups, and workers of collective and state farms are the
least vulnerable.

The shortage of analytical information and the rising flow of data about
crimes, combined with the objective aggravation of the criminological situ-
ation can only make the crime problem a major factor of political struggle.

The old ideological cliches regarded criminality (irrespective of the real
state of affairs) equally with other aspects of social life serve as a kind of
indicator of general social prosperity or trouble. In accordance with this
approach, a constant rise in crime was attributed to “capitalism” and a simi-
larly steady fall was attributed to “socialism” with the prospect of full dis-
appearance under communism. Therefore, it is natural that conscientious
and intuitive adherents of ideological dogmas dominating for decades
promptly connected the crime increase with the old surrounding.
Irrespective of the character of the initial permises of such a conclusion, it is
to a certain degree well substantiated. The point is that a socially mobile,
open and developing society always carries the risk of intensification of
negative social processes and phenomena. On the contrary, a stricly regulat-
ed society, covered by a total state control and a single official ideology,
paralyses all social dynamics, including the dynamics of negative phenome-
na. Of course, such “paralysis” of the social organism is fraught with
ambiguous consequences for criminality. Parallel with the introduction of
uniform models of behaviour, a closed society, deprived of internal mobili-
ty, restricts the opportunities of man to realize his requirements legally. This
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fact, combined with historically established nihilistic attitude to law and
legislation, which reached an unprecedented level during the years of Soviet
power, makes the distinction between law-abiding and illegal behaviour
almost imperceptible. The growing crime rate in post-totalitarian Russia
came as an unpleasant surprise also for sincere and conscientious opponents
of Soviet power, who because of this could not counter the critics of socioe-
conomic transformations with any other attitude towards the existing crimi-
nological situation. In one opinion, one of the reasons for such passiveness
of the democratic forces regarding the problem that disturbs so much of
public opinion lies in certain idealization of the character that the society
should have acquired after the downfall of the totalitarian regime. It was not
taken into account that any significant social changes which break down the
established and customary mode of life require adaptation of people to new
conditions, and this is connected not only with transformation of previously
acquired systems of values, but also with learning new models of economic
and other social behavior. Those who could not adapt themselves to the new
situation are joining the traditional groups of marginals whose activities are
known to be always higher than other social groups. The fact that slacken-
ing of strict state control over the accountable figures in the activities of
law-enforcement bodies will inevitably result in a change of the statistical
picture of criminality was not taken into account either. The point is that the
country was for decades characterized by a fabulously high share of solved
crimes in the number of registered crimes. Each crime was considered (and
is considered now) detected when an accusation was brought against a con-
crete person. '

Therefore, each police officer was faced with a dilemma: either to regis-
ter the information on a crime whose solution seemed almost improbable or
requiring enormous efforts, or to conceal the application (message) received
on a crime in violation of the instructions, thus not only making his own life
and the lives of his colleagues easier, but also avoiding the risk of lowering
the percentage of solutions. A sharp reduction in this index during the past
few years (from 90-95% to 50%) should not be regarded as just a proof of
less efficient work of the police. There is every reason to believe that it
reflects a change in the practice of registering messages on crimes.

Thus, neither the fact of deterioration of the criminological situation, nor
its causes have become a subject of political debates. The rise in criminality
is not disputed, and its causes are not analyzed.

Differences appear (as is often the case) in the means and methods of
combating crime suggested by various political forces. But to be more pre-
cise, proposals are coming from one side only, while the other side just tries
to prove their incompatibility with the democratic standards of justice, con-
tradiction with constitutional rights and freedoms of citizens. The forces of
the disputing sides are not equal, first of all due to a considerable lag of
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legal consciousness of the population behind its political consciousness
(notwithstanding the faults of the latter).

With the present level of legal culture of both the “ruled” and the
“rulers”, the norm of public consciousness is slighting attitude towards the
procedure of establishing the guilt of a person suspected of committing a
crime. A negative, rather than a positive attitude of the population to the
police® is combined with approval of unlawful methods applied by the lat-
ter in treating detainees. The fear of becoming a victim of a crime, which
has increased during the last few years, combined with such legal orienta-
tions results in still greater underestimation of the social significance of the
legal protection of a personality from the punitive power of the state. In
addition to the low legal culture of the population, the democratization of
criminal justice is seriously hampered by departmental interests of prelimi-
nary investigation bodies, the police in particular.'*

Previously, an excessive rise in the number of registered crimes could be
fraught with serious official troubles for a police chief, but today it has
turned into a source of extra budgetary allocations and an instrument of
raising the social status of the respective department and its ieadership in
particular. The latter fact becomes especially evident from the example of
the Federal Counter-Intelligence Service (former KGB) which actively
seeks to consolidate its powers in combating crime. It is common knowl-
edge that strict legal procedure, ensuring observance of the constitutional
rights of the defendant, demands from the investigatory body greater efforts
and professionalism, than the solution of a crime by any means. Therefore,
the departmental interest does everything possible (and the more the society
is frightened by the scope of crime, the greater is such a possibility) to nar-
row the processional guarantees of a person and to expand the arsenal of
legal means of searching for those guilty of committing crimes. Besides,
attempts are made to demonstrate that it is impossible to improve the crimi-
nological situation in the country without the expansion of the powers of
law-enforcement bodies. The onslaught of those who oppose the democrati-
zation of Russian criminal legal procedure especially intensified this year,
when, as was pointed out earlier, the dynamics of crime began to show cer-
tain positive trends. This cronological coincidence makes anti-constitutional
measures of combating crime still more dangerous, since in the event of
their legalization, all successes in this sphere may be attributed to these
measures. In reality, there will be an evolution of the little known processes
that determine periodical rises and falls in crime and are closely connected
with the activities of law-enforcement bodies.'

As to the most powerful means of influencing public opinion, i.e. infor-
mation on organized crime, the possibilities of manipulating it are really
unlimited. The diffusiveness of criminological characteristics and the legal
uncertainty of this crime category, which for many years made it possible to
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Even if the court’s sentence tinds the actions of a defendant lawful or establishes the lack of the
event a propos of which the criminal proceedings have been started, the statistics will all the
same take into account that action (event) as a crime.

Research of relations between the police and the population, conducted by the Russian-
American Project Group on Human Rights in 1993, included questioning of 2,615 citizens in 9
regions of the Russian Federation and 832 police officers. 46 percent of the citizens stated that
they were not satisfied with the work of police, and 318 percent said that they were partially dis-
satistied.

According to the same poll, 53 percent of the respondents pointed to a certain degree of corrup-
tion of the police (42.5 percent declined to answer), 43.2 percent pointed to the application of
violence to detainees (56.8 percent did not answer the question). At the same time, nearly 60
percent of respondents approved the application of violence to detained criminals, even if it is
prohibited by law (25.3 percent), or in “exceptional cases” (33.8 percent).

Out of all components of criminal justice, the greatest influence on the crime level is probably
excrted by penal institutions, which are with good reason regarded by criminologists as “facto-
ries of crime”. In any case, the crime statistics data indicate that persons who returned from
such institutions are most probable candidates for becoming criminals again. Hence, the greater
is the part of population that has passed through penal institutions, the larger are the crime
reserves.

The deplorable experience of the economy without a market, which existed during the period of
“military communism” (1918-1920), quickly proved its complete lack of vital capacity.

The aforesaid questioning of police officers showed that respondents regarded cooperators,
tradesmen and other businessmen as one of the most criminogenic groups of population
(according to the respondents, only the group of “those who neither work nor study”” has a high-
er level of criminality).

If the legislative regulation of preliminary investigation were known to the population, then the
reference made by the mangement of law-enforcement bodies to the law as to an obstacle in the
struggle against crime would hardly convince anybody. Item 6 of Article 108 of the Criminal
Code puts no obstacles to instituting criminal proceedings on the basis of any data available to
the body which is competent to prosecute. Moreover, it looks strange that the leadership of the
Ministry of Internal Affairs and the Federal Counter-Intelligence Service make public state-
ments on the number of criminal groups and communities functioning on the territory of Russia,
their numerical strength, distribution of the spheres of influence, etc. It is a mystery why these
statements are not followed by reports on opening criminal cases and instituting criminal pro-
ceedings against concrete persons.



Social Changes and Criminal Policy in Hungary
(1989-1995)

by
JOZSEF VIGH
Professor of Criminology; Head of Criminological Department,
Eo6tvés Lordnd University, Budapest, Hungary -

According to my interpretation criminal policy contains those basic
principles and expectations which give answer to the following questions:
what kind of dangerous behaviour for the society should be pronounced as
crime, how the state and society has to react to crime, in what ways can we
realize criminal responsibility, what kind of sanctions should be applied and
what measures should be used for the prevention of crime.

On definition of criminal political principles we have to take the social
relations of the country and the experiences of other countries into consider-
ation.

There is a strong need for a proper definition of the principles of crimi-
nal policy in every society because only the knowledge of these principles
can give possibility for the creation of a homogeneous norm system and a
practice of criminal justice. It is also a requirement that public policy should
involve (contain) a well based criminal policy too. The interaction of these
two kinds of social policy can ensure the approval of criminal justice.

In consequence of the recognition of these facts scholars pay a great deal
of attention to the elaboration of principles of criminal policy. Such a state-
ment is beyond dispute but concerning the quality of the principles we can
find significant differencies and contradictions.

The relationship between criminal policy and the society

On the elaboration of criminal political principles we have to take into
consideration two factors inevitably, namely: the social relationships in the
country and the international experiences.

As to the international experiences they can help to form the principles
of home criminal policy as through them we can see into our future in cer-
tain cases. But [ have to emphasize that the criminal political measures of
other countries can not be applied without any modification in our different
conditions.

From the above mentioned statement we can draw a conclusion that the
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main principles of criminal policy must be based on home social relations.
It is expedient to mention the following four characteristics:

1. We have very bad economic conditions. The economic system based
on social property has collapsed and the new one based on private property
has not been built up yet. An anomy covers the whole economic situation.
So criminal policy must be in harmony with our economic social relations
even if other principles of criminal policy seem to be based more scientifi-
cally or more advanced humane.

2. We are in the process of social changes coexisting with insecurity and
disorganization. So we have to estimate the duration of stabilization. (No
less than a decade). We should realize that we can’t create a society accord-
ing to our demand and taste, only such a society which is resulted from our
past and present or saying generally - which results from the regularities of
our society. As the regularities of the past and present determine the frame
of future.

3. Criminal policy has to take into consideration the level of social con-
sciousness, the way of people think and their believes. Nowdays social con-
sciousness has many contradictions, e.g. peopie who were heros some years
ago are murderers today and vice-versa. Such contradictional views can be
found in criminal policy even in scientific conceptions.

4. T refer to the crime situation here, but I could have mentioned it first
concerning its significance. No doubt crime in the process of social changes
has increased in an unprecedented volume and it is getting more and more
dangerous. Organised crime has appeared, the perpetration of crime has
become more brutal with the use of gun, the fear of crime is rapidly spread-
ing. About onefourth of the citizens is becoming victim of crime year by
year.

The basic facts picked up here determine the frame of criminal policy.
Consequently other kind of criminal policy is needed in a transitional soci-
ety, full of insecurity and crisis as in a stabile or relatively harmonical soci-
ety. Therefore it is expedient to differentiate two periods for criminal policy,
namely: 1) a short period of stabilization (about one decade) and 2) a long
period of a relatively peaceful development as supposed. Today we have to
deal first of all with criminal policy adequating to the recent short period.
The main purpose to be realized in this shorter period is to stop crime
increase, to improve public security and to restore the prestige of criminal
justice.

Main principles of criminal policy

1. First we ought to speak about the principle of the rule of law and
constitutionality. For criminal policy it means that we can take a human
behaviour as criminal only in case the law declares it as such, there is possi-
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bility for establishment of responsibility only in such way as it is deter-
mined in the law and only such sanctions may be applied which are pre-
scripted by the law. Only the realization of the constitutional principles con-
cerning criminal policy can assure social order, it acts as a compass in the
cobwebs of the law and everyday life.

Recognizing and keeping to the fore the importance of these principles I
have to remark that the constitution is not a Lord either, sometimes it should
be modified or create a new one, as it is planned nowdays.

2. Our Constitution contains the principle of strict legality too. It means
that only judges are authorized to do justice. Principally in every criminal
case the professional state judge sentences and does justice.

But the experiences show that during a transitional period when crime is
sharply on the increase professional state judges can’t function effectively
because of the heap of cases. The cases trail on, there is not enough energy
to prepare well and evaluate the cases, so the establishment of responsibility
cannot ensure the preventive effect (Peters-Aertsen, 1994).

In West European countries the diversion from the court way has been
applied for a long time. E.g. in England 40 % of the criminal cases, in
Germany 46 %, in Sweden more than 50 % are solved by doing justice in
this way. In our country the figure is only 13 % (Kertész, 1994).

An other kind of diversion is the diversion from the criminal procedural
way. Such forms are: 1) doing justice for crime in the disciplinary process
of institutions, firms or other organization; 2) the process by lay courts or
so-called social courts {(magistrate courts); and 3) mediation. From the mid-
dle of 1960s we also had such forms of doing justice except for mediation.
But from 1975 such kinds of “informal justice” was repealed saying that
such solution of criminal cases is “alien from the soul of Hungarian peo-
ple”

I would like to mention only two examples for the lay, or in other words:
societal court. First, the Magistrate Court in England does justice in about
90 % of criminal cases and only 10 % remain for the Crown Court. (Bdcz
1990). Second, the so-called Societal Court (lay court) in the collapsed
German Democratic Republic solved 25 % of criminal cases. (Buchholz
1989). At different international conferences the Societal Court of GDR are
often remembered with appritiation even today.

Many scholars in Hungary especially belonging to the classical or neo-
classical school are anxious because of restorative, informal justice. They
think that “informal or restorative justice” degradates and devaluates the
old, famous criminal justice. The representatives of the positivist or neo-
positivist conceptions (I also belong to that latest one) are convinced that
the restorative kind of justice is a developing form, it is more effective and
gives more justice for people involving victims too. This restorative or
informal justice results from social development and needs. Both kinds of
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justice (criminal and restorative) has its own field where it can be most
effective (Smith, D. 1991).

It seems to me that the classical principle of strict legality is out of date
and it can’t be realized by the modification of the neo-classical conception,
either.

In consequence of the appearance and strenghtening of restorative jus-
tice a need arise for a new evaluation of criminal procedural principle: “pre-
sumption of innocence”. This principle is also included in our Constitution.
Paragraph No.1. of the Universal Declaration of Human Rights, and para-
graph No.14. of the International Covenant on the Civil and Political Rights
state that a person accused of a crime must be presumed innocent as long as
his or her guilt is not legally proved. Legal proof in many countries,
Hungary among them, is considered the final sentence. This interpretation
provokes such a contradictory situation that, for example, if a definitive
judgement is passed by appeal court, then the court of first instance
declared a person guilty, and sentenced him or her accordingly who actuaily
had been presumed innoceunt, that is, he or she had been legally an innocent
person. Such an interpretation of the presumption of innocence in our coun-
try and the point of view in connection with it, where the administration of
justice is the monopoly of the state professional courts in principle bars the
diversion of criminal cases from the court way, it hinders the introduction of
the proceedings of mediation, the realisation of social jurisdiction.

Even part from this it is more correct if the “presumption of innocent” is
replaced by the expression of “cannot be considered guilty” that means by
the principle the “prohibition of presumption of guiltiness”. This principle
can cover the states of the accused, or that of the defendant while the pre-
sumption of innocence contradicts logically the concept of the accused, the
defendant, the confined under remand.

Even the principle of prohibition of presumption of guiltiness causes
some problems concerning diversion. In case of diversion there is no judge-
ment. In Europe there are several countries where statement of guiltiness is
not bounded to judgement, it is enough if the guiltiness is legally proved. So
the constitutionary is assured without judgement, too.

3. Among criminal political principles the aims and measures of punish-
ment take up a great part. It cannot be indifferent to any human behaviour
what aims and what kind of means are used in its realisation.

Nowdays two theoretical conceptions: the neo-classicism and the neo-
positivism compete with each other for the determination of the aims of
punishment. According to the classical or neo-classical conception the aim
of punishment should be retribution, restoration of the broken legal order by
the deed proportional punishment. In contrary the positivist or neo-positivist
conception consider the aim of punishment as prevention (general and spe-
cial prevention) and the means leading to the aim is the differentiated or
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individualised sentence which beside the broken legal order takes into con-
sideration the personality and social situation of the offender and the inter-
est and compensation of the victim too.

in my opinion the sentence, criminal justice may-be just only if it gives
justice to the victims too. Therefore one of the main principles concerning
criminal policy is that criminal or restorative justice would be just indeed.

4. Parallel to the increase of crime the severity of punishment is a very
sharply debated problem. Before the collapse of the socialist social order
decriminalisation and depenalisation was a main trend in criminal policy.
Nowdays there are more and more words conserning the severity of punish-
ment. Many of the inhabitants even scholars demand a more severe punish-
ment system. E.g. from May of 1993 the lower limit of crime against prop-
erty has risen from 2000 to 5000 Forints (about 50 $). This sum is 30-50 %
of the lowest wages of the pension. That means below 5000 Ft damage
caused by somebody is not a crime only an administrative infraction. The
person with 5600 Ft or less stolen can turn to the police but in vain as the
police would not start an investigation. Especially the elder generation has
objection against such rules.

Another example. The Constitutional Court abolished the death penalty
in 1990. We had 2-3 executions per year in the last decade. In this time 85%
of the inhabitants agreed with capital punishment. The Constitutional Court
referred to the Convention of the European Human Rights and its protocol
No.6. Hungary was going to be a member of the Council of Europe. The
Constitutional Court referred to own Constitution too, which contains the
right to life among others. This argumentation and abolishing capital pun-
ishment has irritated the majority of citizens. It is a repeated opinion that
the Constitutional Court has sucrificed the democratic principle, the majori-
ty demand on the altar of human rights and “joining to Europe” (Vigh,
1995).

The second argumentation of the Constitutional Court was that the right
to life is included in the Constitution. There was a great debate about this
statement even among the constitutional court judges too. But our
Constitution contains such rights too as the right to work and right to safe
public security. Neither the Council of Europe nor the home Constitutional
Court had objection against unemployment or a very bad public security
until this time although both situation are in collision with the Constitution.
Such selection of human rights when one of them is realised even against
social conscious and the others are out of attention even in case of serious
breaking them, queries either the wisdom of political leaders or the system
of human rights.

By the way I'd like to note that the overemphasis of human rights and
the silence in the field of obligations or falling into the background of them
is a crime stimulating, a criminogenic factor. Therefore there is an
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inevitable need for a Universal Declaration of Human Obligations on the
international level. Only a rapid creation of such Declaration can restore the
overturn balance (Vigh, 1994; PIOM, 1993),

It is a world phenomenon that the significant increase of crime leads to
increase of severity of punishment. E.g. in the USA punishment against vio-
lent criminals has became more severe and capital penalty has been spread-
ed. In spite of that in Hungary e.g. the average term of imprisonment is
decreasing. I agree with the conception that we do not have to change our
punishment system, but within the given from-to system we have to apply
the punishment near to the upper level. If we want to create an order in our
country we have to establish responsibility consequently and strongly. in
the transitional period of stabilisation the members of criminal gangs, mat-
fia, rocketeers who commit severe and dangerous crimes must be punished
with the most severe punishments. On the other hand, people who are
forced by these circumstances to commit pety crimes we have to apply first
of all a soft, a restorative punishment. [ am aware of the fact that these
thoughts are far from those of the official, neo-classical criminal policy.

5. Amnesty seems to be an imposing action because it is usually applied
when a new political leader takes power in his own hand or in occasion of
great festive. Apart from the situation when amnesty takes into considera-
tion political criminals or significant softenning of punishment system it is
deleterious, it undermines the authority of criminal justice. This forgiveness
has a very one-sided characteristic as it comes only from the side of the
ruler for a certain group of offenders. But the ruler does not ask the victims
whether they want to forgive when they have not yet got compensation for
their damage and suffering. The judge who sentenced criminals in the name
of society is not asked either whether it is just if the ruler gives amnesty for
a certain group of criminals and not for the others. Amnesty belongs to those
measures of criminal policy which have become deformed in the last
decades. Therefore the leaders of criminal policy should think about
amnesty seriously and carry into effect it only in rational cases.

6. As the principles of criminal policy involves the principles concerning
law enforcement too, and it is an important kind of prevention it seems to be
expedient to say some words about it as well. Although the notion of law
enforcement is usually equal with imprisonment we have to put in the row
other kinds of punishments too such as fine, public work, etc. We may com-
pose as a principle that law enforcement must be realised by some kinds of
treatment. It can be employment, learning or other creative activity. One ought
to speak to criminals in “their language” because they can understand the aim
of punishment only in this way. Those who cannot understand fine words must
be taught about them. In all certainty American boot camps are one form of
the above mentioned requirement. Establishment of such boot camp would be
expedient in other countries as well (Multisite Evaluation... 1994).
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From the above mentioned thoughts we can state that the principle of dif-
ferentiation of criminals can be applied in law enforcement too, and the main
criteria of differentiation are the personality of criminals and quality of crime.

The isolation of criminals is a very important tool of imprisonment in
certain cases, especially for those persons who show very little probability
for the apperception of special preventive effects. This category of criminals
is often named “incorrigible”. The facts show that we have such a category
of criminals which are not educable on the level of recent psychology and
pedagogy by the recently used methods.

7. Finally, 1 have to say some words about the principles of criminal pol-
icy concerning social crime prevention. Not only has the state obligation to
react to crime through their penal organisation (police, prosecution, court,
law enforcement institutions, etc.) but the other state organisations and the
whole society are also obliged to deal with the problems of crime. Social
crime prevention concentrate first of all on the causes of crime. In this way
there is a possibility to reduce or eliminate criminological factors. Beside
the causes this kind of prevention pays a great deal of attention to the situa-
tion in which the crime is committed. The citizens have a moral obligation
for self-defence, for avoidance of becoming victim by the intentional evalu-
ation of crime situations. It is true theoretically that the state is obliged to
defend their citizens from criminals, but it is incapable of that function
therefore social organizations have an outstanding role in crime prevention.
Of course the state also has a task in the organization of the whole society
against crime. Social crime prevention cannot be imagined and can’t be
effective without state stimulation, supervision and coordination. In spite of
that crime causes tremendous damage and suffering for the victims year by
year, crime prevention could not get in front of the fight against crime. It is
not an important task of public policy yet. We can hear and read more fre-
quently that we have to learn to live together with crime, crime increase is
the price of welfare, democracy and freedom. (Hauber 1992, Patten 1991)
In my opinion this explanation of crime increase is a self-justification. The
representatives of this conception did not dare to look facts in the face and
drow appropriate conclusions. I am convinced that real democracy and free-
dom eftect against crime. Crime is first of all the consequence of the inter-
action existing between psychological, biological and social factors of life
(Vigh, 1980).

One final remark. We have several conceptions of criminal policy.
Scholars, scientists, leaders of criminal policy have different, contradiction-
al conceptions. The question is justified: which conception should be the
basis of legislation, of practical measures, which principles should guide
every day activities. The responsibility for choice belongs to the leaders of
criminal policy and public policy. In any case society as a whole will take
the consequences: the benefit or disadvantage of their choice.
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RESUME

Méme six ans aprés effondrement du régime socialiste, aucune ten-
dance claire n’est suivie avec persistance en matiere de politique pénale.
Tout procéde dans le cadre d’un processus de changement.

Les vingt derniéres années qui ont précédé les changements sociaux ra-
dicaux en Hongrie - tout comme dans les autres pays socialistes - ont vu les
principes fondamentaux de la politique pénale se rapprocher de plus en
plus de ceux des pays développés de |'Europe de I'ouest et notamment la
décriminalisation, la dépénalisation, la présomption d’innocence, la diver-
sion, 'individualisation et la différenciation dans la sentence, et autres.

A Uépoque de la transformation initiale de la société dans les pays
d’Europe centrale et de l'est, le néoclassicisme en tant que nouvelle ten-
dance de la politique pénale a gagné considérablement de terrain, inspirée
qu’elle était par la conception du traitement, tout particulierement dans
I’Europe de l'ouest. Dans les pays socialistes, apres la chute des régimes,
le néoclassicisme est devenu également une tendance populaire. La plupart
des leaders de la politique pénale se sont identifiés a cette conception.
Malgré Uexistence et un certain développement des tendances positivistes et
néopositivistes. (

Conséquence de cela, le principe d’un légalisme strict en justice pénale
s’est également renforcé. La justice est devenue ainsi le monopole des juges
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d’Etat professionnels ce qui signifie que toute affaire pénale se concluait
par une sentence qui était confiée au juge. Ce principe a par ailleurs été
inclus dans la Constitution. Actuellement, en Hongrie, il n’existe pas de
possibilité d’appliquer une diversion, une procédure de médiation ou
d’avoir une justice pratiquée par le juge civil ou pénal, tant que la constitu-
tion n’aura pas été changée.

En 1990, la Cour Constitutionnelle a aboli la peine capitale d’abord,
parce qu’elle était contraire aux principes des droits de [’homme mais
également dans le but de s’aligner au reste de ’Europe. A I'époque, 85% de
la population hongroise était favorable a la peine de mort et demandait des
punitions plus sévéres pour lutter contre une
sance. Face a ce conflit d’ opinion, il vy a eu un affrontement entre la démoc-
ratie et les droits de ’homme et malheureusement - ¢’est mon avis person-
nel - les droits de ["homme [’ont emporté.

Nous retrouvons une discussion de cette envergure dans la corrélation
entre e mépris des devolirs humains et la prolifération du crime. I y a des
gens qui suggérent qu'une Déclaration universelle des devoirs de I’homme
devrait étre créée afin de compenser la Déclaration universelle des droits
de I’homme.

criminalité en trés forte crois-

SINTESIS

Seis afios después de la caida del régimen socialista no existe todavia
una clara orientacién en la politica criminal que estd empezando a ser uni-
forme. Todo estd sujeto a un proceso de cambio.

En las dos uitimas décadas antes del radical cambio social en Hungria -
como en otros paises socialistas - los principios fundamentales de la politica
criminal han sido cada vez més similares a los existentes en los paises
desarrollados de Europa del Este, tales como: despenalizacién, presuncién
de inocencia, disgresién, individualizacién y diferenciacién en las senten-
cias, etc.

Al comienzo de la transformacién de la sociedad en los paises de Europa
Central y del Este, el neo-clasicismo como nueva orientacion de la politica
criminal gané terreno desde el tratamiento conceptual, especialmente en
Europa del Este. Con la caida de los paises socialistas el neo-clasicismo se
ha convertido en una tendencia popular.

La mayoria de los lideres de la politica criminal se han identificado con
este concepto. (Gracias a ello el positivismo o el neo-positivismo tiende a
existir y desarrollarse).

Consecuencia de ello es que el principio de estricta legalidad en la justi-
cia criminal se ha endurecido. Por esta razén la justicia se ha convertido en
un monopolio de los jueces, lo que significa que todo proceso criminal se
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concluye con una sentencia. Este principio ha sido incluido en la
Constitucién. Por tanto, en Hungria hasta el momento no existe la posibili-
dad de aplicar ninguna digresién, procedimientos y obtener justicia llevado
a cabo por jueces honorarios hasta que no sea modificada la Constitucion.
En 1990, el Tribunal Constitucional aboli6 la pena de muerte. Esta era
contraria a los Derechos Humanos y también se pretendié estar en concor-
dancia con el resto de los paises europeos. Sin embargo, el 85% de los
poblacién hingara defendfa la pena de muerte y solicitdé unas penas mds
severas para luchar contra el fuerte incremento de la criminalidad. Debido a

este conflicto de opiniones se produjo una colisién entre democracia y dere-
chos humanos y desafortunadamente, en mi opinidn, ganaron os derechos

Una discusién parecida se produce en conexién con la relacién existente
entre la inobservancia de los deberes humanos y el aumento de la criminali-
dad. Algunas personas sugieren que deberia crearse una Declaracion
Universal de Obligaciones Humanas para equilibrar la Declaracién de
Derechos Humanos.
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Les perspectives de la formation d’un droit pénal
de I’Union Européenne: les résolutions finales des
Viémes Journées gréco-latines de défense sociale

par
GIOVANNI GRASSO

Professeur de droit pénal a I'Université de Catane

1. «Si la 1égislation pénale et les régles de procédure pénale .... sont, en
principe, réservées a la compétence des Etats membres, la jurisprudence de
la Cour révele constamment que le droit communautaire pose des limites &
cette compétence».! Cette affirmation tout & fait claire de la Cour de Justice,
formulée dans la sentence Cowan, a trés certainement le mérite de souligner
I’existence de toute une série complexe et variée de contraintes et d’influ-
ences que le droit communautaire pose aux systémes pénaux internes. Ii
s’agit du phénomene qui a été défini petit & petit comme «la communautari-
sation du droir pénal interne»? autrement dit «les effets réfléchis du droit
communautaire sur les sysiemes pénaux nationaux».’

Ce phénomeéne n’épuise toutefois pas le theéme des rapports entre droit
communautaire et droit pénal. L’existence d’une série de biens juridiques -
découlant de I'existence et de ’activité normative des Communautés
européennes, biens juridiques qui «méritent» et «ont besoin» d’une protec-
tion pénale, qui utilisent les catégories dogmatiques traditionnelles du droit
pénal et de la politique criminelle - pose le probieme délicat d’évaluer, et,
dans une certaine mesure, de systématiser les techniques de protection
actuelles de ces biens juridiques. Dans une perspective plus large, elle nous
pousse A nous interroger sur un certain nombre de questions plus générales
concernant:

a) lexistence d’un systeme pénal des Communautés européennes et en
tout état de cause I'existence d’une compétence directe en matiére pénale
des institutions communautaires;

b) les perspectives de développement d’une compétence pénale des
Communautés européennes (au cas ou nous retiendrions que cette compé-
tence n’existe pas a ’heure actuelle) et la détermination de ses contenus, de
ses conditions et de ses limites.

C’est & ces questions aussi complexes qu’actuelles qu’ont été consacrées
les Sixiemes Journées gréco-latines de défense sociale qui se sont déroulées
a Salonique les 6 - 7 - 8 octobre 1995, sous la présidence magistrale du
Professeur Constantin Vouyoucas.
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2. Le débat qui a eu lieu, auquel ont participé les délégations nationales
de France, Gréce, Italie, Portugal et Espagne, a permis d’aboutir & un large
consensus sur certains points fermes.

2.1. A I’état actuel de la construction communautaire, il n’existe pas de
systeme pénal des Communautés européennes. Les sanctions introduites par
la réglementation supranationale dans le secteur de la concurrence et, plus
récemment, en matiere d’agriculture et de péche, n’ont trés certainement
pas une nature pénale. Elles peuvent tout au plus s’apparenter aux sanctions
administratives «punitives» prévues par certains systémes européens. A la
configuration actuelle d’une compétence communautaire en matiere pénale
s’oppose le «déficit démocratique» de la structure institutionnelie du sys-
teme communautaire qui ne permettrait pas le respect du principe de léga-
lité, un principe qui constitue un élément fondamental commun aux tradi-
tions constitutionnelles des Etats membres et qui a donc été transposé dans
le systeme communautaire, a la lumiére de la jurisprudence en matiére de
droits fondamentaux, en tant qu’expression d’un «principe générai de
droir».*

2.2. Si nous faisions exception des hypotheses limitées ol la réglementa-
tion communautaire fait recours au modele de «’assimilation» des intéréts
communautaires aux biens nationaux correspondants,’ la protection des
biens juridiques des Communautés est confiée:

a) a la configuration d’infractions - qui ont, nous 'avons dit, une nature
non pénale - par la réglementation communautaire. Ce phénomeéne, qui s’est
produit jusqu’ici dans des cadres limités (notamment concurrence, agricul-
ture et péche), semble destiné a de nouveaux développements a la lumiére
de la sentence de la Cour de Justice dans le procgs C 240/90, qui - recon-
naissant la légitimité de certaines typologies de sanctions introduites par la
Commission CE dans certains réglements - reconnait donc & plus forte rai-
son et trés largement le pouvoir des institutions communautaires d’intro-
duire des sanctions «punitives» a la condition que cela soit nécessaire pour
le respect de la réglementation communautaire;’

b) au recours aux sanctions des Etats membres qui, dans leurs systémes
pénaux nationaux, assurent la protection des biens juridiques communau-
taires. Il a été souligné par ailleurs que cette technique de protection des
intéréts supranationaux, malgré les limites et les contraintes tracées par la
Cour de Justice dans la sentence prononcée pour 1’affaire du «nais grec»,’
donne lieu a une protection fortement différenciée dans les différents sys-
temes nationaux et provoque de la sorte des inégalités, des phénomeénes de
déformation de la concurrence et des lacunes dans la répression.

2.3. Dattribution - dans une perspective de lege ferenda - aux institu-
tions communautaires d’une puissance normative en matiére pénale exige
nécessairement que le systéme communautaire garantisse pleinement le
respect du principe «aullum crimen, nulla pena, sine lege». A cet égard, il a
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été souligné 4 I'unanimité que la configuration d’une compétence pénale
supranationale ne peut jamais devenir I'instrument d’une diminution de la
protection des droits fondamentaux de la personne humaine ou d’une aggra-
vation du «climat constitutionnels.

En ce qui concerne les limites d’un systéme pénal communautaire possi-
ble, les journées ont exprimé une certaine orientation a délimiter éventuelle-
ment son cadre d’application a la protection des intéréts fondamentaux des
Communautés (a cet égard, I’exemple donné est celui de la protection des
intéréts financiers et de la responsabilité pénale des fonctionnaires commu-
nautaires) et a demander, en tout état de cause, le respect des principes de
proportion et de subsidiarité qui constituent des facteurs essentiels du
Programme Minimum de la Société Internationale de Défense Sociale.

3. Ces indications ont été transposées et développées dans les
Résolutions finales™ des Sixiémes Journées gréco-latines de défense sociale
qui servirent a formuler des propositions ponctuelles pour 1’ atfinement des
modeles actuels de protection des intéréts des Communautés et des recom-
mandations concernant éventuellement la configuration future d’un systéme
pénal supranational.

3.1. Les propositions

A. En ce qui concerne le modele usuel de protection des intéréts com-
munautaires (constitué par le recours aux sanctions nationaies), les Journées
formulent le souhait d’aboutir & une harmonisation des dispositions
d’incrimination nationales afin de garantir une protection aussi uniforme
qu’effective et dissuasive des biens juridiques des Communautés. Ceci per-
met de recueillir les indications provenant de la doctrine qui s’étaient
traduites également par les résultats et les conclusions de 1" «étude compa-
rative sur la protection des intéréts financiers des Communautés dans les
Etats membres» réalisée pour le compte de la Commission des
Communautés européennes.®

En tant qu’instruments réglementaires possibles de cette harmonisation,
la Résolution évoque tant les directives communautaires que les instruments
de coopération du titre VI du Traité de Maastricht. Il est donc pris acte des
résultats obtenus dans ce dernier cadre a travers la Convention du 26 juillet
1985 sur la protection des intéréts financiers suivie entre temps de deux
propositions de protocole additionnel. La premiere, présentée par la prési-
dence espagnole (en état avancé d’élaboration), concerne la répression de la
corruption pratiquée par les fonctionnaires communautaires et par les fonc-
tionnaires des autres Etats membres. L’ autre, présentée le 20 décembre 1995
par la Commission, prévoit, entre autres choses, une responsabilité pénale

* Voir le texte des “Résolutions” 3 la page 125 de ce Bulletin.

63






The Emergency within Prisons *
Introduction fo International Training Manual

by
MARCELLO MARINARI

Councellor; Director, Research-Study Office, Ministry of Justice of Italy

Introduction

It seems to be useful, to understand of “Luigi Daga project” and manual,
although not an easy task, to give a concise picture of Prison today, starting
with the problem of overcrowding and considering the comparative data,
about the situation in western countries.

Within this framework it is important to consider the related role of
community based sanctions and measures in the alleviation of these prob-
lems, tightly linked with the Prison system.

There is no doubt that one can think of alternatives to Prison even and in
a most efficient way working to increase crime prevention.

It is true that social and economic factors are not usually considered as
much as they ought to be, to locate factors producing variations in crime
rate.

Yet, “Luigi Daga project” and manual are specifically addressed to those
who are involved in implementation of sanctions. Thus we have to bring
into focus the problems of sanctions, and their implementation, even if not
only referring to prison sentence, but also to alternatives.

1. The rise in the prison population: defining the terms

The rise in the prison population is one of the main causes of the emer-
gency within our prison systems. This rise in the prison population is at pre-
sent one of the most serious problems for the judicial administration; one
could say for society at large, although the subject is rarely given the impor-
tance that is deserves: however, it only draws people’s attention on dramatic
occasions and in exceptional situations. This does not encourage serious
debate of the issue.

* Second International Scientific Workshop: Application of the International Basic Training Manual for
Correctional Workers in the Arab Correctional Institutions, Riyadh, Saudi Arabia, 13-17 April 1996.
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The dangers of overcrowding are not limited to logistical problems.
When prisons are overcrowded, conditions are cramped and regimes are
impoverished (the material crisis) so the prisoner’s needs and expectations
cannot be met, which exacerbates their sense of injustice and resentment.
This contributes to the legitimacy problems underlying ‘the crisis of pur-
pose’” for prisons. This background of unmet expectations and perceived
injustices heightens the risk of breakdowns of order, and it is these create
the most urgent problems. As without order no other penal objectives can
be met.

The rise in prison populations is affecting almost all the western world,
with the exception of the Scandinavian countries. The rate of detention is
increasing considerably in most of these countries.

Here it follows the most recently available figures we collected among
the Member Countries of the Council of Europe.

2. Overcrowding and prisons’ capacity

A 30th June 1994 Portugal, Italy, Belgium and France are the European
Countries that show a significant rate of overcrowding (respectively
54,84%, 36,93%, 22,54% and 22,20%). All the other countries have very
low rates of overcrowding or they do not have that problem at all: this is
true in particular for the East European Countries, except Czech Republic
that has a 7,61% of overcrowding. The situation seeems improving at the
end of 1994: among the countries above mentioned, prisons’ overcrowding
decreases in France, Italy and Belgium respectively of 10,27%, 10,10% and
3,46%.

It must be kept in mind that different could be the criteria that each
country considers to define the capacity of its prisons. In Italy, prisons’
capacity has been re-determined in 1988, on the basis of the private house
building regulations. To overcome those differences and to correctly com-
pare the data, we have asked the member States to specify how many square
meters each prisoner could enjoy in cell. In Sweden there are only single
cells, with an average area of 9 sq. mt.. In France single cells can have an
area of up to 11 sq. mt. that is halved for multiple cells; in Slovakia there
are 10 sq. mt. per prisoner and not less than 3,5 sq. mt. for multiple cells; in
England and Wales, as in Scotland, there are 6,8 sq. mt. for single cells and
an average of 10 sq. mt. for multiple cells. In Italy there are 9 sq. mt. for
single cells added of 5 sq. mt. for each more prisoner (those areas do not
comprehend the bathroom, so that the total vital space is larger).

Another interesting aspect involved with overcrowding and prisons’
capacity, is the average capacity for each prison building. Sweden,
Denmark, Slovenia, Portugal, Ireland, The Netherlands, Malta, Belgium,
Italy and France has an average capacity of prisons building less than 260
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units. All the other countries of the collection show on the contrary an aver-
age single building capacity higher than 260 till to approach an average
capacity of 1.000 units in Lithuania.

3. Rate of detention

Most of the East European Countries have a rate of detention higher
than the European average which is of 98 prisoners per 100.000 inhabitants
at 30th June 1994.

Among the European Community Countries only Spain (127), Northern
Ireland (119), Scotland {(111), Portugal (107) and France {100) have a
detention rate higher than the European average'.

Between 30th June and 31st December 1994 the detention rate dimin-
ished in Belgium, Denmark, England and Wales, France, Italy, Slovakia and
Sweden.

In comparing European data with the America’s ones, it is possible to
note the wide gap between the highest European detention rate at 30th June
1994 (285 for Estonia) and the U.S.’s one which is 392 at the same date. For
Canada the only disposable data are concerned with prisoners convicted to
two years or more. On this basis the Canadian detention rate results under-
valued and it is 51 approaching the detention rate of the European
Community Countries.

4. Prisoners without final sentence

Overcrowding problems, involve also another aspect: the number of peo-
ple restrained which cannot be considered guilty till they have a final sen-
tence.

In Europe 36,10% of total prison population does not have a final sen-
tence. This percentage is higher in the countries like The Netherlands, for
example (63,84% at 30th June 1994), where appeal is granted to most pris-
oners: for this reason this high percentage is far from expressing inefficien-
cy of those system. In Italy the percentage of prisoners awaiting final sen-
tence is of 46,02% at the end of 1994, a relatively high rate which is tradi-
tional for Italy. Nevertheless it is very important to those figures that we
have to consider at the same time the rate of prisoners untried and the aver-
age of the lenght of their remand custody.

5. Prisoners awaiting for the first judgement (remand or untried pris-
oners)

The percentages just seen take another dimension compared with the
rate of prison population awaiting for the first judgement. The European
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average is about 30%. In Italy, at the end of 1994, remand prisoners were
27,66% of prison population. Excluding the European Community
Countries for which there are no disposable data on this subject (Austria,
Greece, Finland, Luxembourg, Norway) all the other European Community
Countries show, at 30th June 1994, rates that fluctuate within the range of
17,64% of Denmark to 36,33% of Germany.?

The East European Countries show low percentages: this is the case, for
example, of Hungary (19,86%) and Lithuania (15,07%).

6. Ratio of prisoners to warders

To synthetize the data related to personnel we reckoned the ratio of pris-
oners to warders, that show how many prisoners are controlled by each per-
son assigned to surveillance and custody. At the end of 1994 each warder in
East European Countries has a very high number of prisoner under surveil-
lance {on average more than 4 prisoner per warder). The European average
is little more than 2. In Italy, at the end of 1994, the ratio was of 1,32.

Data on this variable, of course, have to be compared referring to each
legislation and to the inner activities allowed in prison, for example work,
games, etc.

Moreover it is possible to extime in general that personnel concerned
with custody, in Europe, is more or less 3/4 of the total prison personnel.

7. Analysis of some other aspects

The ‘rate of detention’ is a measure of the stock of prisoners on a given
day. It gives no indication of the ‘flow’ of prisoners through the system.
Such ‘flow’ data include the numbers of committals to prison. We also need
to consider the lenths of time spent in prison. It is only when we know the
rate of detention, the rate of imprisonment, the duration of imprisonment
that we can really claim to describe how each system behaves.

A more detailed comparisons in time reveals some surprising discover-
ies. For example, in the period September 1983 - September 1990, Portugal
had a moderately but not constant increasing in the rate of detention (from
58,9% to 87%). Yet its rate of imprisonment is traditionally very much
lower than, say England and Wales. This indicates that the average duration
of imprisonment in Portugal is unusually fong. The ‘flow’ is slow, so the
‘stock’ is high. In Norway the case is different: though this Country experi-
enced a constant but low increase in the rate of detention (the analogous
percentages are 28% and 56,5%) it actually has a substantially greater rate
of imprisonment than England and Wales. However, the average duration of
imprisonment there is rather short. The ‘flow’ is quick, so the stock remains
comparatively low. In general terms a number of southern European
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Countries (Portugal, Italy, Greece) have in common that they send fewer
individuals to prison but for quite long periods. The Scandinavian countries
do quite otherwise. There rather large numbers of individuals go to prison,
but often quite briefly.

All of this complicates our understanding of which countries are
‘lenient’ and which ‘punitive’. However, it does suggest that restricting
average sentence lengths is one of the most efficacious ways of keeping
overall prison populations in check. The ‘exceptional’ nature of the British
prison populations now appears in clearer relief. The high rate of detention
in England and Wales resulits from the combination of a rather high (tough
not the highest) rate of imprisonments with a rather long (though not the
longest) average duration.

The lower prison population of The Netherlands partly reflects greater
parsimony in the decision to prosecute in the first instance. The same holds
for the experience in Germany in the late 1980s (Graham, 1990) where it
was the exercise of prosecutorial discretion rather than changes in legisla-
tion or sentencing that was credited with having reduced the prison popula-
tion. Since additional restrictions were imposed on the use of cautioning as
an alternative to prosecution in England and Wales in 1994, and since the
average lengths of prison sentences increased from 8.1 months in 1981 to
14.7 months in 1991 (Home Office, 1993), the prospects for restraining the
growth in the English prison populations do not look very bright.

A survey of 52 nations (which drew its data from a variety of sources
such a Human Rights Watch and Penal Reform International) has found that
there is broad variation in the degree to which countries make use of impris-
onment. The survey shows that Russia and the United States now lead all
other nations, with an incarceration rate that is 5-8 times that of most indus-
trial nations. Although the rate of violent crime in the US are considerably
higher than in other nations this has not been the primary factor leading to
the 155% increase in new court commitments since 1980 because 84% of
the increase was due to drug, property and public order offences.

Cross-national comparisons of incarceration have found that sentence
lenght is a key variable in explaining differences in the use of incarceration
and that relative punitiveness may be a function of the degree of general
societal inequality.

Interest in international comparisons on the use of incarceration has
increased in recent years. It should be noted that in itself, a nation’s rate of
incarceration only describes one aspect of its criminal justice or social poli-
cies. For example, a nation might have a high rate of crime, a harsh sentenc-
ing system, a politically repressive government or some combination of
these and other factors. Similarly, one cannot assume that nations with low
incarceration rates necessarily have low crime rates, or that they are respect-
ful of civil liberties: the cost of large scale incarceration, for example, is
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In other words, it is wrong to think of community-based sanctions and
measures as an indiscriminate way to reduce the numbers of people incar-
cerated, thus introducing measures purely in order to cope with the prison
emergency. That goal would not be compatible with the individualisation of
observation, which is the basic requirement of most community-based sanc-
tions and measures and it would inevitably lead to the failure of those sanc-
tions and measures as well as failing to reduce the numbers in prisons.

There is a need to look at reconviction rates, there is no clear evidence
that custody prevents re-offending more than community penalties.
Community penalties on the w ire severe enough to meet penal goals
and should not be made more serious as they would then become burden-
some for people who would fail to conform to the conditions of the order
and end up back in jail via the backdoor. These measures are also a cheaper
alternative to imprisonment and perhaps go further in aiding the goal of
rehabilitation.

It can be argued that the use of community-based sanctions and mea-
sures are largely underestimated by the ‘experts’ and this is a result of the
lack of knowledge on the subject. It is possible and important that we de
collect data about the implementation of alternative measures. Currently,
there are hardly any studies or reflections that strike a balance on how these
measures work in practice they are grounded in abstract ideological consid-
erations rather than on empirical data.

Community-based sanctions and measures supply the means by which
to put into practice the constitutional precept of ‘rehabilitation’, which char-
acterises most penal systems and more specifically, as aiding the ‘possibili-
ty of resettlement’. More often than not there has been a tendency to forget
that this is not the only field of criminal law enforcement to which such a
precept ought to be applied.

10. Implementing community based sanctions

Any considerable increase in community-based sanctions and measures
must be accompanied by a development of the agencies concerned with the
observation of prisoners, usually but not exclusively, the probation service.

Each case must be judged on its merits avoiding an ever-increasing ten-
dency towards automatism. On the one hand, this would thwart the purpose
of implementing a real alternative to criminal law enforcement, which
allows for there to be a suitable enforcement on each individual case. On
the other hand, it might, unfortunately result in the release of highly danger-
ous persons, transforming the institution of remission into a sort of perma-
nent and indiscriminate pardon.

In any event, community-based sanctions and measures, have already
been tried, although often unknown to the general public. An important
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study on community- based sanctions and measures was due to the initiative
of Luigi Daga, in Italy (1976-9). It is necessary to carry on with this initia-
tive by creating a resource bank of national and international prison-related
data from the various prison administration’s developments in that direc-
tion. Among other things, this information resource would be made avail-
able to all practitioners and scholars, and also to the public. This would be
in the form of a series of data coming from a well identifiable source, pre-
sented in a clear and consistent way. It may appear a minimal goal, but it is
still far from having been reached, and the consequences of this is clearly
witnessed t by the w1aespread lack of information in this area.

In addiiion, it is necessary to follow a careful law-making policy to
intervene even before sentencing the defendent in an attempt to reduce the
amount of prison sentences imposed. Alternatively, we can continue to go
on with the indiscriminate use of prison penalties, which is, all in all, use-
less and damaging in terms of deterrence and rehabilitation.

The prison population will continue to grow unless there is a reconsider-
ation of the nature and role of imprisonment. This does not mean a totally
marginal use of prison sentencing, limited to only the most dangerous
offenders imprisonment will still have a major role to play within our crimi-
nal justice systems as a whole.

At the moment it is unrealistic to consider the abolition of prison except
for the most dangerous of offences and offenders. A review of the function
of the penal system is often under discussion. Any changes to the nature of
the penal system, especially abolition would not be acceptable to current
public opinion in the majority of countries.

It is certainly possible to envisage new types of penalties substituting for
imprisonment, as is the case in some countries, although not all successful-
ly. In other words, it is true that prison is not the only penalty that can be
inflicted, and we must make an effort to convince those who maintain
doubts about alternative measures to eventually reach a more informed con-
sensus.

It must be remembered that sometimes there are problems with alterna-
tive measures and sanctions in terms of public security but it is also true that
the alternative is not solely community-based sanctions and measures.
There are also such penalties as ordinary or special probationary measures,
home detention, semi-liberty, home-leaves, sentence remission, that consti-
tute an ‘alternative’ to the infliction of a ‘proper sanction’, often taken to
mean incarceration.

It is important to remember that community-based sanctions and mea-
sures, in spite of being grouped together under one single title, are far from
being homogeneous in regards to their functions and presupposition.
Indeed, some of them, such a probation or remission, seem to be an alterna-
tive to the imposition of the sentence itself, whereas others, such as home-
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leaves, are a mean to maintain links with the family and society which is
instrumental in the prisoners’ social reintegration. There are such measures
as semi-liberty and home detention which are perhaps better defined as
attenuated prison penalties.

The function of community-based sanctions and measures vary accord-
ing to when they are applied in the criminal justice system. If the measure is
applied either after sentencing or during the sentence it will change the pur-
pose of using an alternative measure to one used primarily to reduce the
prison population. However if the measure is applied to individuals who are
still “at liberty’ this will ntegratc the measure into the range of penalties
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available and accentuate the ‘alternative’ character of the measures as a

means of rehabilitating offenders rather than imprisonment.

As already mentioned, according to the constitution of many countries,
imprisonment itself must have a rehabilitating function, and it would there-
fore be unproductive and of little importance, from this point of view, to
look for a distinction between the measures that have a strictly punitive
character and those that are based on whether or not they have a rehabilita-
tive function. In fact the latter could not possibly be excluded from any
measure of response to the prison law, not even the most openly punitive.
That is why it seems absolutely legitimate and reasonable, as well as per-
fectly consistent with the present legislation, to carry on with a sentencing-
differentiation policy, within the framework of which the option of prison
should be merely one of possible decisions.

There is a case to be made for general reform of our penal legislations,
to adopt by legislative means the option of implementing community-based
sanctions. For example, Community Service (Travail d’Interet General)
which would constitute an alternative to imprisonment is implemented or
being considered for implementation in many countries. This would be a
different way of serving a sentence, involving carrying out an unpaidactivi-
ty, though naturally under supervision by probation, which is recognised as
useful to the community, and for which there is a need. Such work would be
carried out for community bodies (State or non State-run) and would carry a
high content of compensation to the community, and therefore of sanction
but at the same time and for the same reasons, of re-education. The days of
work should be subtracted, though not in a one-to-one ratio, from the prison
sentence given. Naturally such a measure would require consent - or even
the request - from the person concerned, and is not a suitable option for
those convicted of serious crimes.

The French experience of Travail d’Intérét Général, which has been in
existence for oven ten years, appears to be encouraging. It is therefore pos-
sible to suggest a wide range of solutions, starting from a new, reduced con-
cept of the functions of the prison sentence which would be based on the
principles of the substantive criminal law, and would have the effect of
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reducing overcrowding in a strategic rather than sporadic way. This will
inevitably lead to problem of deciding which authority would be most com-
petent and suitable for implementing such alternative sanctions at the time
of sentencing. One could suggest that the best solution is that the sentencing
judges have the competence to implement these community sentences.

Clearly, the application of a non-custodial measure during sentencing
will be possible only where such a measure should not require individual
observation of the recipient therefore being qualified more as an alternative
sanction than as a ‘traditional’ alternative measure. Community measure
will still have re-education or re-habilitation potential. It is possible to intro-
duce, by law, the observation and intervention of these measures to be done
by the social services during detention while on remand, improving and
increasing social services role even in non anglo-saxon and north european
countries.

This is already happening in the British and North American Probation
Services. However, one must consider the differences with regard to the
time between sentencing and of the determination of guilt, which often do
not correspond. In conclusion, there are no easy shortcuts, but there is a
need for a critical, modern revision of the application of prison sentencing,
and to the consequent changes in the procedural law and in the prison code.
The current prison emergency, which is almost at chronic levels, cannot be
solved through simplistic often promoted by the mass media.

Such community based measures need to be considered strategically,
though they are certainly ambitious and not simple to implement not are all
of the measures feasible. Some may well co-exist with and match others of
which have less impact on the penal system but which are of no less impor-
tance. The implementation of communty sanctions, before the accused is
sent to prison, would consist in strengthening the existing penalties avail-
able. Is is important to reiterate the importance of strengthening the Social
Service Centres or Probation Service on which increases in the incidence of
the use of existing measures depends.

11. Electronic monitoring

New technology potentially has an important and key role to play in
supporting the development of non-custodial measures. In particular elec-
tronic monitoring, which has been tried experimentally in Anglo-Saxon
countries. The potential use of electronic monitoring is now beginning to be
discussed as a possibility in Italy, although there is someone’s opposition
and in some cases a lack of knowledge about the subject as well as a merely
ideological opposition. The first use of electronic monitoring dates back to
1983 in Albuquerque, New Mexico, when Judge Jack Love decided that
imprisonment would have been excessive and too harsh for the thirty year
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old person sentenced. It now involves over 60,000 people in the U.S., out of
a total prison population of about one million. Tagging is also operating in
Singapore and Canada.

In Sweden, too, this technique is being used experimentally, whilst
England’s Prison Service is now launching the second phase of their experi-
mentation (the first having taken place in 1989/1590 in three selected areas)
after the necessary amendments in 1994 to the Criminal Justice and Public
Order Act of 1991 (paragraph 39.9), which already foresaw the possibility
of applying electronic monitoring to home detention (especially with the
‘curfew order’ measure). A similar project is being explored in The
Netherlands, and assessed in Germany, France and Australia.

Electronic monitoring uses a system that checks on the presence of a
person in a specified place. The equipment usually consists of a special
bracelet to be attached to the wrist or to an ankle connected to a remote
receiver linked to a telephone, which communicates with the control cen-
ter’s computer. The bracelet is able to transmit radio signals and memorised
information on the carrier’s behaviour, and its removal is immediately
detected, and causes definitive de-activation of the device.

In the U.S. experience there are three main types of systems: the first
uses spot-checks carried out by the computer via telephone lines, followed
by recognition of the carrier’s voice and by transmission of the information
recorded by the device, through a special connection; the second uses a per-
manent radio connection between the device and the monitoring centre,
with automatic operator alert any deviation from the prescribed programme.
A third system, now becoming the most used, provides a form of integration
of the previous ones: once alerted the operator proceeds to investigate the
actual events, without any automatic-sanction.

System of this kind are suitable for personalised application, on the
grounds of the specific provisions issued by the judges. Those could be for
home detention to enforce the penalty, for example, to restrict when to leave
the place or to go further than a given distance, or more complex measures
involving timetables for presence/absence, for the carrying out of work or
other activities. In fact, this last kind of measure in the ambit of probation
or parole, constitutes the most frequent application for electronic monitor-
ing in the U.S. nowadays.

It can easily be seen from this short description, that electronic monitor-
ing does not represent a new kind of measure, but only a new tool to control
the application of the existing measures. In particular, to adhere to the exist-
ing measures, this new technology could be applied to home detention or
house arrest, both in their traditional form, and in the recently enforced one
which provides for periods of absence from home.

Certainly, due to its low cost and to its capability to enable control of a
great number of people by few operators, electronic monitoring could allow
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a significant increase in the application of the measures of home custody,
now little more than symbolic in number, though it would naturally require
legislation changes in order to modify and widen the premises for use with-
in the Prison Codes. These should introduce a new and more ample concept
of home detention, which could even assume the form of home semi-deten-
tion thanks to the possibilities of personalisation and grading provied by the
new control tool.

However the possibility of using electronic monitoring with other com-
munity-based sanctions and measures should not be excluded: one should
consider the versatily of such a technology, which is to be seen as an alter-
native not to a measure, but to traditional forms of police control, though
with clear differences.

In such a perspective there is no doubt that the application of home con-
trol to accused or sentenced individuals could be widened considerably,
with respect to the limitations actually imposed by the small number of offi-
cers available to enable their implementation. This does not imply, as said
previously, that home control should become the common practice whenev-
er possible. Above all electronic monitoring could allow an alternative to
prison for all those people for whom imprisonment would not be seen as
necessary, for example, those on remand. These measures also provide
more facilities in regards both to treatment incentives, physical separation,
and to the individualisation of treatment, which is one of the goals of Prison
Reform. These measures can also contribute to reducing prison populations.
There is no doubt that the new technology have some positive aspects.
Although, it is equally wrong to exaggerate the potential of this new tech-
nology.

Electronic monitoring certainly permits us to adopt sanctions that offer
an alternative to prison, which prevents criminal ‘contagion’ and this
reduces one of the main risks for the less ‘dangerous’ groups within prison
populations.

To implement these measures will involve legislative change and this
will initially cause difficulties in setting up and running the new system.
The punitive effect of these sanctions should not be forgotten or underesti-
mated. In fact, experts on the matter exclude its application for long peri-
ods, of over 6 to 12 months as compliance with the conditions of such mea-
sures requires a high level of self-discipline by users. What is important is
to educate the public to understand the punitive nature of these sanctions
and that they are not an easy alternative to imprisonment. They are also
beneficial in terms of meeting the goal of rehabilitation.

One should also carefully evaluate the social context of each society
where it is to be implemented as this will effect both the type of measure to
be implemented and the equity for all citizens to access this alternative to
custody. The problems that could arise are with persons who do not have a
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resources at work in the system and assuring, by appropriate motivational
consolidation, the perfectioning of the staff vand its continuous adaptation
to new roles and operative modalities, thus achieving two concurrent and
complementary results: a more satisfactory self-realisation of the personal
and optimisation of the efficiency of the system as a whole.

With regard to the objectives, the general approach to the training and
updating of prison staff ucan be as follows:

A - GENERAL OBJECTIVES (common to other systems)
- Training of newly hired staff

The first requirement is represented by the integration of basic profes-
sional training in accordance with the needs of the various categories of
staff, which can differ very widely in relation to the various study curricula
to be followed.

A second objective is constituted by the specific training that enables the
trainee to recognize and tackle the problems peculiar to the operative reality
of which the newcomer is about to become part.

The third objective is constituted by the orientation towards the system
of communications both within and without the organization, that is to say,
by the help given to the trainee to assume a correct position in relation to
the structures with which he will come into contact and of which he must
know the potential and the forms of access, the type of response he must
expect, the relation modalities, etc.

B -SPECIAL OBJECTIVES (peculiar to the Prison Administration)

Some of the objectives under this heading concern the preparation of
staff ufor correctly facing up to the problems that derive from the authori-
tarian nature of the tasks that are 1nst1tut10nally devolved upon the Prison
Administration.

Other special objectives derive from the need for bringing staff uinto
line with the structural transformation process that the Administration has
been undergoing ever since the coming into force of the new Prison Order
and, more particularly, in the most recent period, by the new upheaval rep-
resented by Law nee. 395/1990.

The process of change in which prison staff are currently being involved
goes well beyond the significance, no matter how important, that can be
attributed to any single innovative act, assuming rather the valuc of a sub-
stantial and global renewal. The most important phases of this process,
which undoubtedly call for particularly purposeful formative initiatives
designed to assist the staff uin the performance of the functions that have
been assigned to them, can be briefly summarised as follows:
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a) The redefinition of the structures intended to accomodate the prison-
ers (gradual abandonment of the traditional building patterns, opening of
the low-level-security prisons, setting up of “suitable structures” for the
reception of drug addicts, etc.), the consequent change in the treatment
programmes, and within these, of the roles that attain to each member of the
staff (differentiated projects, “penitentiary villages” etc.).

b) The expansion of the external penal area, with ever greater recourse
to the application of alternative measures (i.e. not involving imprisonment)
and to the sentencing of people not detained while awaiting judgement,
constitute a new fact in the history of the Prison Administration. It calls not
only for the preparation of structures and procedures (and therefore also
staff) capable, in quality and quantity, of facing up to the ongoing process-
es, but also for a proper understanding of the new equilibrium relationships
(between intramural execution and execution in liberty) that are gradually
becoming established within the prison system (with all the organisational
and funcional consequences that derive therefrom).

¢) The trend towards an ever more authentic operational integration both
within the prison system (between prisons and services, and within each of
these structures) and in the relationships with the territorial agencies and
services, the local authorities, etc.. The recognition of the value of an inter-
professional approach and joint participation (though without either the
confusion of roles or the superposition of competences) constitutes the
result of a slow, but marked, cultural change - of which the provisions of
Law nee. 162/90 are but the most recent example - that must be adequately
sustained and diffused at all training levels: quite apart from the operational
advantages it produces, this change also represents an important factor in
maintaining a live relationship between the prison and the surrounding
social reality, from which the system was for too long a time separated in
the past.

d) The determination of new ambits of competence in the central and
peripherical structures (i.e.Central Administration / Superintendecies /
Prisons-Services) obviously reflects itself in a change of the relationships
between them (i.e. autonomies, functional dependencies, decisional proce-
dures, etc.) that have to be properly understood and affirmed. Under this
heading should also be included the very large chapter concerning the role
that the most recent regulations assign to the trade union organizations,
whose contribution assumes great value and importance in the decision
processes regarding various aspects of work organization.

e) The distribution of the existing professional figures into nnumerous
levels (in particular: workers of the single prisons, the pedagogical area, the
social service area, the administrative and accountancy area, etc.); their
gradual strengthening; the appearance of new professional figures (infor-
matics staff, technical services for building, etc.) all constitute elements that
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create a specific call for definition and co-ordination of tasks (and, there-
fore, also training) of obvious importance.

Within this general ambit we must include the most important of the
modifications introduced by Law neo. 395/90, namely the one regarding the
setting up of a non-military Corps in place of the existing Corps of Prison
Warders (“Agenti di Custodia™) and the inclusion of women in the new
Prison Police Corps; the importance of this modification, conceptual even
more than operational, can hardly be overlooked.

Face to face with the vastness and complexity of the objectives that have
currently been set for the training and, more generally, the evolution of the
prison system as a whole, it would be altogether unreasonable to sustain or even
to imagine that the organization of good training and updating programmes
could possibly resolve all these problems by itself and in a short time span.

In any case, following the lines of a modern approach to the problem,
training can no longer be considered as a function to be delegated in some
way or other to one or more institutionally determined instances, but must
rather be seen and considered as a permanent commitment in which each
operational unit is directly involved, and this as regards both proposal and
implementation.

In a vision and in accordance with programmes that will undoubtedly
have to be consistently co-ordinated, present-day training must increasingly
become a responsibility of each and all in the prison service. The signifi-
cance this attaches to the organization of a Central Office for the training
and updating of prison staff, is very clear in this connection, and the man-
date of such an office within the framework of the Department differs
markedly from each individual training structure.

14. Relevance of human rights in training

The first point to be stressed is that the fundamental principles of respect
of man’s basic rights, a patrimony acquired in international legislation, must
be assimilated, recognized and garanteed in the internal prison legislations
of the single countries.

This integral recognition at legislative level and at that of the administra-
tive regulations is not, however, sufficient on its own, because it is neces-
sary to train the staff unot only in the theorical knowledge of human rights
in their configuration and range, but to put them in condition to actually
respect these rights.

An evident preliminary is the discourse on the resources to be attributed
to the prison.

Training on human rights is also important in the field of raising the
social status of prison operators, and in increasing their self-respect and the
social appreciation of their work.
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The work of the prison staff is summed up in the need to assure the
binomial “security” and “human dignity”.

Human rights are, indeed, the red band that binds together all the profes-
sionalisms of the prison universe: warders, educators, social assistants,
medical pratictioners, teachers, all the various professionalisms that are the
result of the thoroughgoing historical modification of the prison configura-
tion, once founded exclusively on the undifferentiated figure of the “guard”.

The variety of the functions, in a modern corrective structure, has given
rise to the division of work and to specialisations.

Staff training, especiaily that of those in direct daily contact with the
prisoner, cannot therefore be considered apart from a thoroug
tion on the subject of human rights. This theme should be set at the very
inside of the two traditional threads of the subject of training prison war-
ders: order and security on the one hand and resocializing treatment on the
other.

In this respect it must be pointed out that to confirm the importance of
the respect of fundamental rights and of human dignity assumes a concrete
operational value, because it is translated into obligations to be performed
and prohibitions of substantial and real behaviours.

In conclusion, human rights are essential not only as a yardstick to
assess the correctness of the execution of imprisonment and the validity of
the actual philosophy of imprisonment itself, but also an eminent means for
the creation of a professional ethical code and for indicating precise behav-
iours in the case of dutiful exercise of legal violence, which must be meticu-
lously regulated by the the single regulations.

Numerous initiatives have been adopted, at international level, for organ-
ising courses on human rights specifically directed towards the prison sector
(in particular, in addition to the regional and international institutes of the
United Nations, like ILANUD, HEUNI, UNAFEI and UNICRI, numerous
initiatives have been adopted by INTERCENTER and by the HENRY-
DUNANT Institute in Geneva).
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NOTES

1 Finland’s, Greece’s, Luxembourg’s and Norway’s 1994 data are not available.
2 Data for Germany nevertheless refer to the end of 1993.

RESUME

L'augmentation de la population pénitentiaire - ['un des problémes les
plus urgents de la situation des prisons - est en méme temps ['un des pro-
blemes les plus graves qui se posent a I’administration judiciaire. Il y a lieu
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de se demander d’ailleurs si la société au sens large du terme a toujours su
attribuer a ce théeme 'attention qu’il mérite. Il semble en fait n’attirer
Uattention du public que lorsque des situations exceptionnellement drama-
tiques se produisent.

Presque partout dans le monde occidental, les taux de détention ne font
que croitre. Le concept du surpeuplement pénitentiaire est largement conven-
tionnel dans la mesure ou il n’existe pas de standards internationaux sur
lesquels s’appuyer. La Réglementation pénitentiaire européenne
{Recommandation n. R (87) 3 du Conseil de I'Europe) offre - sans établir
des standards plano-volumétriques - des regles précises sur les locaux (arti-
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Les conditions de vie dans la prison devraient étre le plus possible com-
patibles avec les exigences de ’application du droit pénal mais nombreux
sont les pays ou cet objectif est trés loin d’étre atteint.

Des analyses récentes sur les causes du surpeuplement en général
indiguent une augmentation des récidives et, chose plus importante encore,
une augmentation de la longueur moyenne des condamnations a la déten-
tion alors que ces derniéres années, le taux des crimes semble s’ étre stabi-
lisé.

Les sanctions et les mesures basées sur la communauté représentent des
instruments concrets pour la réhabilitation des délinquants mais les raisons
qui les inspirent et leur fonction sont largement sous-estimées, méme par
les “experts” qui tendent a restreindre leur fonction a un effet fondamen-
talement réducteur sur le surpeuplement pénitentiaire oubliant notamment
Uindividualisation du traitement qui est I’exigence essentielle des sanctions
et des mesures basées sur la communauté.

Faute d’une réflexion sur la fonction et les limites de I’emprisonnement,
Jfaute d’une législation pénale cohérente, il ne sera pas possible d’arréter la
croissance constante et incontrélable de la population pénitentiaire.

Ce sont la des problemes extrémement délicats. Des interventions
organiques sérieuses devraient étre mises en place a commencer par le
droit pénal positif pour tendre vers une révision moderne et critique de
Uapplication des peines d’emprisonnement. Nous nous référons notamment
au renforcement des services sociaux et a l'utilisation des nouveaux instru-
ments offerts par la technologie qui pourraient amener un fort développe-
ment des mesures alternatives telles que par exemple la surveillance élec-
tronique. Il ne s’agit pas de mesures d’un genre nouveau, mais tout simple-
ment d’un nouvel instrument pour contrdler Uapplication des mesures déja
existantes. Compte tenu de son bas coilt et de sa capacité de permettre a un
petit nombre d’opérateurs de surveiller un grand nombre de personnes, la
surveillance électronique devrait permettre d’accroitre significativement
I’application de ces mesures et tout particulierement ’arrestation et la
détention a domicile.
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SINTESIS

El aumento de la poblacién en las prisiones, una de las principales
causas de su situacion de emergencia, es actualmente uno de los problemas
mas serios con los que cuenta la Administracién de Justicia. Uno se pregun-
ta si se le ha concedido siempre la importancia que se merecia; en la actua-
lidad se tiende a atraer la atencién publica sélo cuando se producen situa-
ciones excepcionalmente draméticas.

En casi todo el mundo occidental la tasa de detenciones estd constante-

mente en aumento.

El concepto de prisién ¢
desde que las normas internacionales no estaban en uso. El European
Prison Rules (Recomendacion n. R (87) 3 del Consejo de Europa), sin lle-
gar a establecer normas planovolumétricas, propone una cuidadosa
reglamentacién sobre las cdrceles (articulos 14 a 19), a través del principio
general de habitaciones individuales por la noche.

Las condiciones de vida en las prisiones deberian ser compatibles con el
cumplimiento de la ley penal, pero en muchos paises éste objetivo estd lejos
de ser alcanzado.

Recientes andlisis sobre las causas de superpoblacion demuestran en
general un aumento de los casos de reincidencia y lo mds importante, de la
media del tiempo de emisién de las sentencias de prisién, a diferencia de la
tasa de criminalidad que parece haber permanecido estable en loc dltimos
anos.

Las sanciones y medidas de las comunidades de reinsercién representan
instrumentos concretos para la reinsercién de los presos, pero sus motivos y
funciones no son lo suficientemente valoradas, nisiquiera por los “exper-
tos”, quienes intentan reducir su funcién Gnicamente a la obtencion de un
efecto deflacionario en la superpoblacién de la prision, olvidando, asi, la
personalizacién del tratamiento que es el principal requisito de estas san-
ciones y medidas.

Sin realizar una reflexién sobre la funcién y los limites del encarce-
lamiento y sin una legislacién penal lo suficientemente consistente es
imposible frenar el constante e incontrolable crecimiento de la poblacidn en
ias prisiones.

No existe un camino sencillo: deberian ser puestas en préictica serias
intervenciones orgdnicas, comenzando por la ley penal sustantiva, con la
finalidad de realizar un estudio critico y moderno de la aplicacién de las
sentencias privativas de libertad. Se hace aqui mencién de la necesidad de
fortalecer los Servicios Sociales, y de el uso de nuevas tecnologias que per-
mitan un fuerte desarrollo de las medidas sin custodia permanente, tales
como monitores electrénicos: lo cual no representa una nueva forma de
medida, sino solamente un nuevo instrumento para controlar la aplicacion
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United Nations Crime Prevention
and Criminal Justice Division, United Nations
Office at Vienna

under the auspices of/sous les auspices du/con la aprobacién del
Ministry of Justice of Italy

Lecce, Italy, 28-30 November 1996

In recent years the investigations undertaken by the judicial authorities
of many countries throughout the world have served to make the public far
more aware of the very widespread phenomenon of corruption in many eco-
nomic sectors, where it acts as an instrument that is systematically
employed in order to dominate various markets. In this way billions of dol-
lars are paid out yearly in numerous countries to influential persons (politi-
cians, senior officials and judges) with the result of causing imbalances in
the State’s functioning in the legisiative, administrative and judicial fields.
The system of corruption at work in every continent is a fundamental denial
of the concept and essential aims of democracy. Its causes exist at various
levels - political, economic, social, cultural, juridical, etc. - and so the
defence of society must also operate at many levels: a global assault calls
for a global response. The subject should therefore be tackled by three dif-
ferent approaches. A detailed knowledge of the phenomenon and its mecha-
nisms is the indispensable basis for undertaking an analysis of existing mea-
sures, whether in Criminal, Constitutional or Administrative Law. The
approach must be simultaneously dynamic and practical: the measures now
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existing must be scrutinised closely in order to highlight their lacunae and
to develop the necessary reforms.

In its most spectacular and most dangerous form - the payment of
money to an individual holding public office in order to obtain from him a
form of conduct contrary to the rules and practice of his given role - corrup-
tion has increasingly assumed an international character; the colossal sums
that are needed frequently derive from off-balance-sheet funds established
abroad by undertakings in the private sector. The disbursement of sums ear-
marked for corrupt purposes customarily employs foreign banking and
financial institutions. Moreover, the people holding public office in a coun-
try may be corrupted not only by husinesses in their own country but algo,
indeed very often, by foreign-based operations. This situation is due primar-
ily to the fact that private enterprise in the most industrialised countries will
secure control of markets abroad through corruption. But it has been noted
that undertakings based in the OECD have been able to corrupt public offi-
cials in another country by also associating it with the organization in gues-
tion. Secondly, the international spread of corruption is assisted, on the one
hand, by the absence of penalties to punish foreign officials, and, on the
other, by the recognition of the tax-allowability of sums paid by national
businesses to corrupt foreign officials; such a facility is granted according to
a most unilateral and self-secking concept of national sovereignty.

In addition to the traditional instruments, Criminal Law should provide
for the adoption of regulations on money laundering and the confiscation of
the proceeds of criminal activities. Also, measures should be examined
dealing with the criminal liability of administrators and auditors, especially
in regard to the fiduciary duties governing the maintenance of a company’s
accounts.

International co-operation in penal matters incurs procedures which are
too cumbersome - because of exaggerated ideas of national sovereignty in
penal affairs - thereby showing once again its inadequacy when faced with
judicial enquiries initiated on counts of corruption.

Furthermore, in the field of prevention, an analysis of the lacunae exist-
ing at the Constitutional Law and Administrative Law levels demonstrates
that reforms, especially with regard to abuse of the parliamentary immunity,
public funding of political parties, systems for the award of public con-
tracts, etc., are long overdue. Finally, it must not be forgotten that if organ-
ised crime puts magistrates and police officers under intolerable pressure, it
also uses money to tempt them to co-operate in their criminal aims.
Similarly, the major business in the private sector which are engaged in
judicial enquiries attempt, through the use of constant intimidation, whether
in the legislature or the courts, to paralyse the work of the judges - all too
few in number, alas! - who have the courage to open criminal investigations
against the corrupt holders of public office.
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Ces dernieres années des enquétes menées par les autorités judiciaires
pénales de nombreux pays et sur tous les continents sont parvenues d sensi-
biliser ’opinion publique sur le degré tres élevé de diffusion de la corrup-
tion: dans de nombreux secteurs économiques ot elle constitue un instrument
employé systématiquement afin de conquérir des marchés. C’est ainsi que
des milliers de millions de dollars sont payés chaque année dans de nom-
breux pays a des personnalités influentes (hommes politiques, hauts fonction-
naires et magistrats) perturbant ainsi le fonctionnement de ’Etat dans le
domaine législatif, administratif et judiciaire. Le systeme corrupteur présent
sur tous les continents constitue la négation méme et s'oppose aux conquétes
essentielles de la démocratie. Les causes de la corruption se situant
plusieurs niveaux - politique, économique, social, culturel, juridique, erc. - la
défense de la société doit elle aussi se situer a plusieurs niveaux: une attaque
globale exige une réponse globale. Le theme devra donc étre abordé sous
trois angles différents. La connaissance approfondie du phénoméne et de ses
mécanismes constitue la base indispensable afin de pouvoir ensuite se
pencher sur 'analyse des mesures existantes, que celles-ci relévent du droit
pénal ou du droit constitutionnel ou administratif. L'approche doit étre a la
fois dynamique et pratique: il s’agit de soumettre les mesures existantes a
une analyse suffisamment méticuleuse pour permettre d’en discerner les
lacunes et, par conséguent, d’y apporter les réformes nécessaires.

Dans sa forme la plus éclatante et la plus dangereuse - ¢’est-a-dire le
paiement d’une somme d’argent a une personne chargée d’une fonction
publique dans le but d’obtenir d’elle un comportement contraire aux
normes et aux devoirs de sa fonction - la corruption a acquis progressive-
ment un caractére international; les sommes colossales nécessaires provi-
ennent trés souvent de fonds hors bilan constitués a l'étranger par des
entreprises privées. Le versement des sommes destinées a la corruption se
fait le plus souvent en utilisant les institutions financiéres et bancaires de
Uétranger. En outre, les personnes chargées de fonctions publiques d’un
pays peuvent étre corrompues non seulement par des entreprises privées de
ce méme pays mais également, et méme tres souvent, par des entreprises
ayant leur siege a ’étranger. Cette situation est due, en premier lieu, au fait
que souvent les entreprises privées des pays les plus industrialisés
s’assurent les marchés dans les autres pays grdce a la corruption, mais il a
été également observé que des entreprises ayant leur siége dans un pays
membre de I’OCDE ont pu corrompre des personnes chargées de fonctions
publiques dans un autre Etat faisant lui aussi partie de 1’organisation en
question. En second lieu la diffusion internationale de la corruption est
favorisée, d’une part, par 'absence de normes punissant la corruption de
Jfonctionnaires étrangers, et, d’autre part, par la reconnaissance de la
déductibilité fiscale de sommes payées par les entreprises nationales dans
le but de corrompre des fonctionnaires étrangers, cette derniére facilité
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étant octroyée dans une conception intéressée et non solidaire de la sou-
veraineté nationale.

Outre les instruments traditionnels, le droit pénal doit prévoir I’adoption
de normes concernant le blanchiment d’argent et la confiscation du produit
des infractions; de méme doivent étre étudiées les mesures relatives a la
responsabilité pénale des administrateurs et des contrbleurs, notamment en ce
qui concerne 'obligation de sincérité dans la tenue des comptes d’une société.

L’entraide internationale en matiére pénale est régie par une procédure
toujours trop lourde - en raison de conceptions trop larges de la sou-
veraineté nationale en matiére pénale - elle montre une fois de plus son
inadaptation face aux enquétes judiciaires ouvertes du chef de corruption.

D’autre part, sur le plan de la prévention, ['analyse des lacunes exis-
tantes au niveau du droit constitutionnel et du droit administratif conduit d
la conclusion selon laquelle des réformes concernant notamment le recours
abusif a Uimmunité parlementaire, le financement public des partis poli-
tiqgues, le systéme d’adjudication des contrats, etc., sont désormais néces-
saires. Enfin, il ne faut pas oublier que si le crime organisé fait tomber les
magistrats et les policiers sous le plomb, il utilise également [’argent pour
tenter de plier ces derniers a ses fins criminelles. De la méme facon les
grandes entreprises privées impliquées dans des enquétes judiciaires
essaient, par l'usage de 'intimidation quotidienne, tant au niveau par-
lementaire que médiatique, de paralyser [’action des magistrats - hélas,
encore trés peu nombreux - qui ont le courage d’ouvrir des enquétes judici-
aires pénales contre les détenteurs corrompus du pouvoir.

Después de varios afios las investigaciones realizadas por las autoridades
judiciales de numerosos paises del mundo han sensibilizado a la opinién
publica sobre el problema de la corrupcién. En ciertos sectores econémicos
la corrupcidén ha llegado a constituir el medio sistemdtico de conquista de
los mercados. En este sentido billones de dolares son pagados anualmente
en diferentes paises a personalidades influyentes (politicos, altos cargos,
magistrados) con el objetivo de causar desequilibrios en el funcionamiento
legislativo, administrativo y judicial de un Estado. Tal proceder dafia a la
democracia y a sus objetivos esenciales. La corrupcién opera en diferentes
sectores: politico, econémico, social, cultural, judicial, etc., por ello la
defensa de la sociedad debe operar también desde diversos campos: un
ataque general conlleva una respuesta general. El fendmeno debe, por tanto,
ser afrontado a través de tres caminos diferentes. Un conocimiento detalla-
do del mismo y de sus mecanismos es la base indispensable para llevar a
cabo un andlisis de las medidas existentes, tanto en derecho penal, constitu-
cional o administrativo. El acercamiento debe ser dindmico y practico: las
medidas ya existentes deben ser examinadas minuciosamente para descubrir
sus lagunas y desarrollar las reformas necesarias.
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En su forma més espectacular y peligrosa - el pago de dinero a un fun-
cionario publico con el fin de obtener de ¢l un comportamiento contrario a
sus deberes - la corrupcién ha asumido de manera creciente un cardcter
internacional; las enormes sumas de dinero que se necesitan frecuentemente
provienen de los fondos del balance de las empresas del sector privado
establecidas en el extranjero. Los pagos de dinero empleados para fines cor-
ruptos habitualmente se realizan a través de bancos extranjeros o institu-
ciones financieras. Ademas, los funcionarios piblicos de un pafs pueden ser
victimas de la corrupcién no solo a través de negocios en su propio pafs,
sino también, y en realidad frecuentemente, a través de operaciones extran-
jeras. Esta situacién se debe principalmente al hecho de que las empresas
privadas en los paises mds industrializados se aseguran a través de la cor-
rupcién el control de los mercados extranjeros. Debemos, también sefialar
que las empresas situadas dentro de la OCDE han hecho posible la corrup-
cién de funcionarios ptblicos de otros paises a través de su asociacion con
dicha organizacion.

La difusién de la corrupcién internacional es debida por una parte a la
ausencia de penas para castigar a los funcionarios extranjeros y por otra
parte al reconocimiento de la exencidn fiscal de las sumas pagadas por las
estructuras nacionales para corromper a funcionarios extranjeros; conse-
cuencia de ello es el concepto de la soberan{a nacional.

A parte de lo ya establecido, el derecho penal deberd proveer a la adop-
cién de normas en materia de blanqueo de dinero, y confiscacién de lo
obtenido en las actividades criminales. También deberdn examinarse las
medidas relacionadas con la responsabilidad penal de los administradores y
auditores, especialmente en relacién con el deber de confianza existente en
la gestién de las cuentas sociales.

La cooperacidn internacional en materia penal conlleva la utilizacién de
procedimientos demasiado complicados - debido al concepto de soberania
nacional dentro de este campo - que demuestran su inadecuacion cuando
deben ser utilizados.

Un andlisis de las lagunas existentes en derecho constitucional y admin-
istrativo demuestra gue todavia no se han llevado a cabo las suficientes
reformas, especialmente en relacién con el abuso de la inmunidad parla-
mentaria, financiacién publica de los partidos politicos, sistemas de adjudi-
cacién de contratos publicos, etc. Finalmente, no se puede olvidar que el
crimen organizado coloca a los magistrados y funcionarios de policfa bajo
una presion intolerable, pero tampoco que se utilizan grandes cantidades de
dinero para convencerles a cooperar en sus objetivos criminales.
Andlogamente, la actividad judicial es victima de constantes intimidaciones
con el fin de paralizar el trabajo de los jueces - desgraciadamente demasia-
do escasos en ndmero - que tienen el valor de iniciar investigaciones crimi-
nales contra los corruptores de los funcionarios ptblicos.
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Rapport sur la Réunion auxiliaire sur
Le role du ministére public dans la Justice pénale

selon les différents systémes constitutionnels
(4 mai 1995, Le Caire, Egypte)

par
GIUSEPPE DI FEDERICO

Professeur d’institutions judiciaires et directeur du Centre d’études judiciaires de I'Université de Bologne (Italie)

Le theme du ministére public a été maintes fois traité dans le cadre des
congres des Nations Unies sur “La prévention du crime et le traitement des
délinquants”. Maintes fois il a été recommandé d’adopter des standards pro-
fessionnels élevés; de mettre en place une coopération efficace entre mi-
nistere public et police; d’établir des codes correctement structurés
d’éthique professionnelle; de formuler des principes-guide et des priorités
pour orienter et pour responsabiliser 1'exercice des pouvoirs discrétion-
naires du ministére public dans la promotion de I’action pénale; de faire en
sorte que les fonctions du ministére public soient strictement séparées de la
fonction judiciaire.

Le IXe Congrés qui s’est tenu au Caire entre le 29 avril et le 8 mai
1995 a mis ’accent sur le rapport qui existe entre I’indépendance du min-
istére public et le principe démocratique de la responsabilité (“democratic
requirement of accountability”). La réunion auxiliaire consacrée tout
particulierement a ce theme a fourni I’occasion de présenter trois rapports.
Deux de ces rapports ont traité spécifiquement voire exclusivement des
relations entre I'indépendance et la responsabilité: le rapport de Giuseppe
Di Federico ayant pour titre “Public Prosecution in Italy: a Deviant Case
Analysis in Comparative Perspective” et le rapport présenté par J. S.
Ringguth intitulé “The Prosecution - Ways of Ensuring Political
Independence and Prosecutorial Discretion”. Le troisieéme rapport venait
de I’ Asia Crime Prevention Foundation et avait pour titre “Ensuring
Justice under the Rule of Law in a Changing World : the Public
Prosecutor’s Role”. 11 s’ arréte sur le theme du rapport entre indépendance
et responsabilité mais il affronte tout particulierement un grand nombre
d’autres aspects du ministére public et notamment : I’analyse des raisons
pour lesquelles il semble se manifester une certaine convergence dans la
configuration de ce role dans les différents systemes; les problémes organ-
isationnels de la fonction du ministére public; le rapport entre initiatives
du ministére public et initiatives privées si elles sont prévues par le sys-
teme; I'exigence de coordonner les activités du ministere public a I’éche-
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lon international pour lutter contre les phénomenes de la criminalité
transnationale.

Le rapport de Giuseppe Di Federico (professeur d’institutions judici-
aires et directeur du Centre d’études judiciaires de I'Université de Bologne,
Italie) révele le rapport et la coexistence difficiles entre les principes de
I’indépendance et de la responsabilité et montre en méme temps que les
deux acquiérent un grand poids dans un systtme démocratique. Celui de
I’indépendance pour soustraire le ministere public aux influences de ceux
qui orientent son comportement (actif ou par omission), pour le soustraire
notamment aux influences de la majorité politique du moment. Celui de la
responsabilité pour assurer que les pouvoirs discrétionnaires dont le mi-
nistére public jouit en tout état de cause et qui concourent a fournir un con-
tenu concret aux politiques publiques dans le secteur criminel soient fixés et
tirent leur légitimation dans le cadre du processus démocratique. Le rapport
se référe tout particulierement aux évolutions de I’état et du role du mi-
nistére public en Angleterre, aux Etats-Unis, en France et en Hollande et
montre qu’il s’est manifesté une tendance qui tout en respectant les deux
valeurs - celle de I'indépendance et celle de la responsabilité - déplace
I"accent sur des formes qui protegent davantage I'indépendance sans pour
autant mettre en discussion le fait qu’il faille également tenir compte du
principe de la responsabilité. e rapport présente notamment le cas italien
qui adopte le principe de I'obligation de I’action pénale et estime que cela
suffit en soi pour exclure toute forme de discrétion politiquement impor-
tante du ministére public. Ceci a donc permis d’établir que le ministére pu-
blic est totalement indépendant. En ce qui concerne les recherches menées
sur le terrain, il démontre que malgré le principe de 1’obligation de I’action
pénale, en Italie elle est tout aussi discrétionnaire que dans les pays ot elle
est réellement prévue et réglée. Il considére les conséquences de cette situa-
tion qui rend la magistrature debout (et chacun de ses éléments) titulaire
d’une partie considérable du pouvoir de définition des politiques publiques
dans le secteur pénal.

La partie finale du rapport souligne la présence dans la situation itali-
enne d’écarts significatifs des recommandations formulées lors des congres
précédents des Nations Unies. Les garanties d’une haute qualification pro-
fessionnelle ne sont notamment pas satisfaites (dans la mesure ou il n’existe
plus dans les faits des vérifications sérieuses du professionnalisme apres le
recrutement et pendant tout le cycle de 40-45 ans au cours desquels les
magistrats italiens exercent leur carriére). La situation de la magistrature
italienne ne correspond pas a la recommandation que la fonction du mi-
nistére public soit strictement séparée de celle du juge. Le principe constitu-
tionnel de I’obligation de I’action pénale intervient contre 1’établissement,
au niveau politique, de critéres de priorités capables de rendre uniforme et
responsable I"application de politiques etficaces de répression du crime.
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Le deuxieéme rapport, celui de John S. Ringguth (Head of Prosecution,
Policy Division du Crown Prosecution Service anglais) définit avant tout la
signification et le contenu opérationnel des concepts d’indépendance et de
responsabilité. Indépendance dans le sens que la décision d’entamer "action
pénale est prise indépendamment des services du M.P. lesquels s’occupent
des différents cas sans étre en cela liés par des ingérences indues de 1'exé-
cutif (et pas davantage influencés par des implications dans les enquétes qui
en Angleterre sont par ailleurs de la compétence exclusive de la police).
Responsabilité dans le sens que les critéres de priorité a suivre dans I’exer-
cice de I"action pénale sont établis dans le cadre politique et respons-
abilisent ies décisions du M.P. La figure particuliere de 1" Attorney General
est mise en évidence dans le cadre du Gouvernement et du Parlement et les
pratiques qui établissent son indépendance totale par rapport a I'exécutif en
matiere judiciaire. Aprés quoi, I’auteur passe a I’étude du rdle du Director
of Public Prosecution par rapport a I’Attorney General et des mécanismes
institutionnels qui lui assurent une {rés ample autonomie. Pour ce qui est de
la responsabilité, le rapport souligne les caractéristiques du M.P. telles
qu’elles ont été adoptées en 1985 et tout particuliérement la création de
codes de priorité articulés pour I'initiative pénale de méme que le choix de
créer un filtre entre ’action investigative (qui reste exclusivement dans les
mains de la police) et celle du M.P. qui n’entame ’action pénale qu’apres
avoir vérifié la consistance des éléments de preuve recueillis par la police
(c’est un filtre que la réforme de 1985 a retenu nécessaire pour la protection
du citoyen sous enquéte). Le rapport s’arréte notamment sur les modalités
utilisées par le Parlement pour demander le compte rendu quant a la
maniére dont a été exercée I’action pénale et les garanties prévues pour
éviter que ce pouvoir du Parlement ne puisse interférer avec les procédures
en cours.

Dans le rapport de ’Asia Crime Prevention Foundation, présenté par
Minoru Shikita (président du Conseil de direction), la partie consacrée au
rapport entre indépendance et responsabilité se limite a envisager : le role
que l’organisation hiérarchique unie a I’établissement de critéres analy-
tiques de priorité et a de hauts niveaux de professionnalisme peuvent jouer
pour garantir I'uniformité et I'efficacité¢ de I'action des M.P. et donc égale-
ment 1’égalité du citoyen face a la loi pénale. Parmi les systémes de respons-
abilisation existants, le rapport rappelle notamment la compétence de vérifi-
er la justesse des comportements du M.P. attribuée & I'Ombudsman dans les
pays scandinaves.

La discussion qui a suivi la présentation des rapports a mis en évidence
tout particulierement deux choses - & part la longue prise de bec entre un
représentant de I’accusation publique égyptien et le directeur d’une associa-
tion locale pour la défense des droits civils - . La premiere chose est que
I’attention s’est concentrée essentiellement sur I'exigence et sur les diffi-
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cultés de mettre en place des priorités pour I’exercice de I’action pénale. La
seconde est qu’il y a eu une convergence significative quant a ’exigence de
créer des organisations internationales qui permettent un échange constant
d’informations et d’expériences entre les M.P. des divers pays. Deux initia-
tives sont déja en cours. Celle d’Eamonn Barnes, Director of Public
Prosecution de I'Irlande et celle du hongrois Neodek (Président du
Committee for the Establishment of the International Association for
Prosecutors).
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Report on the Ancillary Meeting on

Migration and Crime
(3 May 1995, Cairo, Egypt)

by
ALEX P. SCHMID

ISPAC Executive Board Member; Coordinator, ISPAC Resource Committee 6; Research Director,
Interdisciplinary Research Program on Root Causes of Human Rights Violations (PIOOM)

Introduction

The ancillary meeting was attended by about 60 participants of the 9th
UN Congress, with attendants representing both governmental and non-
governmental organizations, international organizations and academic insti-
tutes.

ISPAC had brought the topic “Migration and Crime” on the agenda for
two reasons: on the one hand foreigners in general and migrants in particu-
lar are often blamed for domestic problems, including crime problems. If
not vigorously opposed by responsible members of the state and civil soci-
ety, such scape-goating can have dangerous consequences like progroms
and even ethnic cleansing. On the other hand there are people of good will
who,in order to avoid such fateful consequences, downplay the role of
migrants in crime, thereby surrounding the topic with a tabu whereby scien-
tists who actually wish to study the links between migration and crime are
accused of playing into the hands of racists.

ISPAC believes that the problems posed by some migrant group in crime
could not be studied in isolation but had to be presented in its entirety. For
this purpose ISPAC structured this symposium in a way that does justice to
the complexity of the relationship between migration and crime. The goal
was to highlight four major areas of concern and to open a comprehensive
discussion which will, hopefully, contribute to the formulation of sound
policy recommendations.

ISPAC holds that migration-linked crime is likely to be a major world
problem in the years to come, affecting host-,transit- and countries of origin
in ways that call for a coordinated response from the international commu-
nity. Unilateral repressive national response measures will often only pro-
duce a displacement of problems. It is therefore mandatory that govern-
ments develop a common set of responses that recognize the political,
socio-economic and human rights dimensions of the problem of migration
and crime.
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The meting on “Migration and Crime” focused on the following prob-
lem areas:

1. Hard Times in Country of Origin: The push-factors behind migra-
tion.Economic migration and refugee flows are caused by the hardship mil-
lions of people experience in their country due to overpopulation, lack of
economic opportunities, ethno-religious conflicts, and crimes of govern-
ments, including ethnic cleansing and genocide.

2. Hazards of Transit: With legal ways of migration being increasingly
iimited in today’s world, clandestine methods and channels of migration are
being created. Political refugees, as well as economic migrants, are thereby
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often becoining the prey of criminal organizations that smuggle people in
distress across borders, exploiting them in this process. Governments of
transit countries face new forms of criminality from sophisticated smug-
gling organizations.

3. Host Country Crime Problems: The prison population of many
immigration countries shows often a disproportional high percentage of for-
eigners. Uprooted people are apparently more likely to become not only
victims, but also perpetrators, of various forms of crime, not infrequently
forced to engage in criminal activities by organized crime syndicates which
brought them into the host country.

4. Host Country Xenophobic Reactions: The rise in crime is often
attributed to foreigners. Competition on the labour and housing market
between old and new sectors of the population of the host country creates
further animosity. While some political parties exploit xenophobic reactions
of the people electorally, right-wing racist extremists engage in violent
assaults on asylum seekers, refugees and economic migrants.

In preparation of the meeting ISPAC had commissioned a survey of the
problem which was published in the form of a small booklet “Migration
and Crime: a Framework for Discussion”, which was authored by Professor
Alex P. Schmid with the collaboration of Professor Ernesto U. Savona. Dr.
Schmid is a member of the executive board of ISPAC, while Dr. Savona
serves as scientific advisor to ISPAC’s president.

Opening

The meeting was opened by Professor M. Cherif Bassiouni, president of
the International Association of Penal Law (IAPL), member of the execu-
tive board of ISPAC. Dr. Bassiouni drew attention to the fact that fifteen
years ago the International Institute of Higher Studies in Criminal Sciences
in Syracuse, Sicily (of which he is also the president) had organized a semi-
nar on migration jointly with the International Society for Criminology,
and he stressed that the topic had gained in importance since then. From
his perspective as a jurist whose specialty is international criminal law, he
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presented a bird’s eye view of the problems arising when migrants voluntar-
ily or not, decide to leave their home country. Depending on the individual
circumstances migration can be an orderly business within the framework
of law but a second trajectory which brings them in collision with the law is
also a stark reality. The documents of the migrants might not be all right
and until the migrant is legalized in the host country he often has to lead a
shadow existence wherein the law might be violated in several ways, as he
(or she) is (forced to )commit economic crimes and regulatory crimes e.g.
in the area of working permits. In addition to the problems of legalization,
there are the problems of social integration while the host society might be

reluctant to incorporate him or her in her ranks. This, in turn, favors a

process of margmahzatlon which results, especially with the second genera-
tion, in an increased likelihood to juvenile delinquency. The position of the
children of migrants, stradling as they do two cultures, where old norms are
weakening and new ones have not yet taken sufficient roots, engenders a
criminogenic milieu. When this group of offenders encounters the Criminal
Justice System the latter faces problems too. It is, for instance, based on the
assumption of resocialization of individuals, but since these individuals are
part of a group that is not part of mainstream society there is obviously a
problem. The unarticulated premise of the criminal justice system is one of
a homogeneous society with shared cultural values and understandings
which, in this case, does not hold. Faced with migrant crimes, a repressive
attitude rather than preventive one is likely to emerge from law enforcement
agencies while social intervention measures by other government agencies
are typically not coordinated with legal responses.

Professor E. Savona (University of Trento) then sketched some other
facets of the problem posed by the nexus of international migration and
crime. There is, he emphasized, a great demand for iegal migration which is
not met in a regular way so that organized crime steps in and provides ille-
gally what governments are unwilling to concede legally. The crime of
smuggling people across borders is followed by crimes committed by those
illegal immigrants who are socially and economically excluded from host
societies, and sometimes even face hostile xenophobic reactions. The topic
of “Migration and Crime”, he stressed, is a strategic one for the peaceful
life of multiethnic societies in the northern hemisphere of the globe as well
as for the economic and social development of the South. One of the prob-
lems the international community faces is whether it is possible to harmo-
nize crime control policies without a correspondent international coopera-
tion and harmonization of migration policies. In a global market of goods
and services, the closing of borders to people obviously creates a problem
and the price is being paid by those countries who have less restrictive
migration policies or borders less well to defend against infiltration. We
should ask ourselves, Prof. Savona said: “What is, in terms of increased
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crime, the price of the present fragmented migration policies?” yet, he
urged, we should not forget the “tax of crime” that those have to pay who
have the need to emigrate.If we cannot solve these problems it will mean an
increase in racial prejudice and in violent xenophobic reactions.

Professor Savona emphasized that it was against this background that
ISPAC had organized this Ancillary meeting: we want to start a process of
understanding where the problems lie and how we can contribute to their
solutions.

Following these two introductions, four speakers presented their papers
on each of the sub-topics outlined above Dr. Tomashevski was unable to
obtain a visum for the conference in time and her speech was read by Ms.
Kristiina Kangaspunta, a researcher from Heuni, who collaborated with her
on the report Foreigners in Prison (1994) on which the presentation was

based.
Four Lectures

The first of the lectures “Hard Times in the Country of Origin” was pre-
sented by Susanne Schmeidl, currently at York University, Canada.
Drawing on the findings from her recently completed doctoral dissertation
wherein she had analyzed refugee flows since 1969, she predicted, on the
basis of a simple projection of past refugee trends,an increase in the current
number of refugees of to nearly 50 million by the year 2000 (not counting
the internally displaced who do not cross state borders).! Dr. Schmeidl ana-
lyzed various push factors for migration, including crimes from the govern-
ment, crimes from part of the population and crimes from external parties.
With regard to the first category, the speaker drew attention to the fact that
certain governments use prosecution (or the enforcement of certain laws) in
a persecutory manner, especially targeting minority groups. Selective appli-
cation of the law amounts in such cases to political justice and is one of the
push factors driving people into emigration. A major push factor identified
by Schmeidl was generalized structural violence (political and economic)
affecting whole segments of the population rather than direct political
threats against specific individuals. She noted that it was often very easy for
governments to commit crimes under the cover of civil conflicts. Yet in situ-
ations of ethnic strife ‘non-action’ by the government in the form of lacking
of protection for the persecuted segments of the population can amount to
crimes of omission. Where the State is weak or has disintegrated (as in
Somalia) there is no law in force and people emigrate to escape lawlessness.
Schmeidl found that, contrary to expectations, interstate war was not a
major cause of migration, accounting for less than one fifth of all refugees
streams during the seventies and eighties. At the same time she acknowl-
edges that the wars in Afghanistan and Vietnam have pushed millions of

106



people abroad so that the relative infrequency of refugees generated by
interstate war and military intervention has to be sought more in the general
preponderance of internal wars over international wars in the postwar peri-
od. In her conclusion, Schmeidl notes that annual repatriation rates of
refugees dropped in the 1980s below 2.5 percent as conflicts protracted and
re-escalated. Refugee camps have become the “de facto” permanent “solu-
tion” for many refugee populations, some of who waiting for more than a
quarter of a century for a fading chance of return. As the recent example of
Rwanda’s Hutu’s in Zairian camps has shown such camps, in turn, can by
criminal assaults as well as breeding gmupds for
The second speaker was Rose R. Rodgers, Deputy-Director of the Office
of International Criminal Justice, Bureau of International Narcotics and
Law Enforcement Affairs at the US Department of State, Washington D.C.
After having explicated the basic principles of US immigration policy,
R.R.Rodgers stressed not only the hazards of transit for migrants on their
trajectory from source country to host country, but also drew attention to the
hazards transit countries face from alien transmigration (e.g. in the form of
corrupting officials). His government, Rodgers noted, finds that most transit
countries for migrants who see the United States as country of
destination, know no laws against the smuggling of aliens. The United States
has currently several million illegal migrants (low estimates putting their
number at 3 million and high estimates putting them in the range of 12-15
million with US Immigration and Naturalization service generally using a
figure of 6 to 8 million, most of them Mexicans, followed by citizens from
Central America and China). The speaker drew attention to the terrible fate
many migrants face en route, being beaten, abandoned or killed by their
smugglers on land routes into the United States or their often overcrowded
boats sinking and the passengers either drowing or being eaten by sharks
between San Domingo and Porto Rico (one of the favored sea routes into
the United States). Those who risk their lives in such a way might have paid
anything from $3.000 to $40.000 for the whole voyage. Some of that money
goes into bribing officials en route. The lucrativeness of such corruption to
local officials all the way up to the Cabinet Minister level has made it diffi-
cult for the US government to obtain cooperation from authorities in the
Caribbean and in Central America. As a countermeasure, his government
will be denying US visas for such officials who facilitate illegal migration.
The text of Dr. Katarina Tomashevski (Danish Center for Human
Rights) was based on her study “Foreigners in Prison”. It was recognized
by her that foreigners are over-represented in prison and that both absolute
and relative numbers were increasing, with detention rates being higher that
those for citizens. In some countries the foreign prison population is more
than one third of the total prison population while in individual prisons they
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may constitute a majority. While these figures are uncontroversial, the
meaning behind them is not.Three crucial questions are: 1. Who is recorded
as a foreigner, in prison statistics? 2. On what grounds are foreigners held
in prison? 3. Do foreigners equal migrants? Dr. Tomashevski’s paper point-
ed to the scapegoating of migrants in some media and made some caution-
ary remarks about jumping to conclusions. For instance, it turns out that a
large number of foreigners are held for violations of migration laws rather
than on “real” criminal grounds. Basing herself on a variety of statistics,
including those of the Council of Europe, the author of the paper noted the
wide divergence in detention rates in varicus countries (38 per 100.000 pop-
ulation in the Netherlands, 265 in Poland, 311 in South Africa, 455 in the
United States, 552 in the Russian Federation at various points in time). The
data available on foreigners usually make no distinction between short-term
visitors, migrant workers, long term residents or second generation
migrants.Generally, she found that, on the basis of data for ten European
countries in the period 1983 - 1991, an ac i
oned non-citizens even in countries where the number of imprisoned citi-
zens declined. A longitudinal analysis of the data revealed that this steady
increase in foreigners was not related solely to inter-European migrations
flows following the changes in Eastern Europe. Given the limitations of the
current prison population data, the author pleaded for refining prison statis-
tics in order to differentiate between detention on migration grounds and
imprisonment for criminal offences. Many of the offences foreigners are
charged with related to illegal drugs and the pre-trial detention of such
offenders constitute a large part of the foreign prison population in a coun-
try like Belgium. The possession of ethnic markers (like a different skin
color) leads in some coutries to uneven policing practices: Police focus on
ethnic neighborhoods where they expect crime and are often likely to find
what they are looking for. Some crimes of refugee populations in the field
of drugs and arms trafficking are linked to the armed conflict in their home
country which they try to affect from their exile position with a view on
eventually returning home to a more democratic or a separate country.
Finally the author also pointed out the existence of crime among migrants
of which migrant smuggling is one where migrants pay for the service of
being smuggled into Western Europe and often pay the additional price of
imprisonment and deportation if they are not subjected to exploitation on
illegal markets like prostitution. The lack of access to employment for
unskilled migrants and even more for the undocumented ones is Dr.
Tomashevski notes, obviously criminogenic.

Frank Elbers (Netherlands Helsinki Committee), drew in his paper on
research he had conducted on “Racist Political Parties in Europe” (the title
of the forthcoming book). He stressed that it was important, if not decisive,
for the future development of xenophopic reactions in host societies how

s-the-board increase in impris

13407 <

108



those holding state power react to manifestations of racial harrassment and
mob violence against migrants. Xenophobia, Elbers held, is not a “natural”
reaction of a native population to newcomers. Rather, it must be seen as a
mobilization tool in the political strategy of agitators and political entrepre-
neurs. In Europe immigration is already a major issue in electoral politics
and it is becoming a key issue in other countries affected by new waves of
immigration too. Changes in immigration policies by the state have often a
far from pacifying result. Where states “get tougher” on immigrants , this
often serves racists as sign that they are after all on the “right” track and it
encourages them to push their exclusionary policies even harder. The atti-
tude of the “silent majority” is as important as the one of the State: if there
is by-stander apathy to racist violence this is taken as silent approval by the
perpetrators. Elbers also stressed how important it is for migrants to build
bridges with the majority of the host society, rather than retreat into ethnic
ghettos and wait until xenophobic moral panics are over.

Policy implications

Before the discussion was opened to the floor, Professor A.P. Schmid
(Leiden University) made some remarks completing the picture sketched by
the four speakers. He pointed to the paradox that after the fall of the Iron
Curtain emigration had become largely free in the world while immigration
was getting more and more restricted, thereby bringing into existence a new
crime market of the states’own making. In fact only Australia, Canada and
the United States openly accept that they are countries of immigration while
many other de facto countries of immigration - including all of Western
Europe except Iceland and Ireland - pretend not to be , against all evidence
to the contrary. Schmid stressed how uncoordinated the measures individual
countries take to control immigration still are, how big the need is to har-
monize the refugee regime and the labour market regime so as to avoid a
further abuse of asylum procedures for labour migration purposes at a time
when genuine refugees find it hard to find safe places to go to. Professor
Schmid also pointed out how wasteful it was that billions of dollars were
spent annually by a few rich countries to process several hundred thousands
of asylum applicants individually and provide them with an income (since
they are more often than not not allowed to work) while the United Nations
High Commissioner for Refugees had to deal with 23 million refugees and
people in refugee-like situations with a fraction of that money. Many of the
asylum seekers are educated young males and $10.000 or more is spent on
each one annually for housing, clothing and feeding. While this case is
carefully investigated, the majority of refugees in the world - some 85% -
are women and children. They can hope only for a tiny fraction of that type
of support in refugee camps in Africa or Asia. Many more people, and
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many more deserving people, could be helped if the monies available would
be better allocated and if burden-sharing would be consequently applied.
Schmid also pointed out that the rejected asylum seekers in Europe usually
do not (and in many cases: cannot) return home but go underground, lead-
ing an existence that brings them into touch with crime.

While Schmid pleaded for a redirection of financial means towards the
UNHCR he was at the same time critical of some of the repatriation pro-
Jjects of UNHCR which he termed premature since the conflict in the coun-
tries of origin had not yet come to a halt.

He suggested to allocate at least some of the money now used for repa-
triation for the purpose of prevention, especially in the area of Early
Warning. He called it ironic that the international community has developed
instruments in the form of the International Monetary Fund and the World
Bank to deal with national economic and financial crises, but that there was
no equivalent when a country faced a political crisis with potentially geno-
cidal consequences like in Rwanda. Measures such as those proposed by
Mr. Rodgers - to put pressure on transit countries to intercept migrant
smuggling - are only short-term solutions while what we really need is a
durable solution and for such a solution one has to look at the situation in
the sending countries. They face migration pressure for political, economic
ecological as well as for demographic reasons. In the next fifteen years we
need - on a global level - 730 million new jobs as so many young people
will enter the labor market. This is more than the total of all employment
currently available in the two dozen rich OECD countries. If young people
cannot get a job, what can they do? They can turn to politics or to crime,
they can try to migrate, they can try to find some consolation in religion.
Yet but religion is a very strong mobilizing factor that can bring them into
politics of fundamentalist revolution and thereby into civil war which itself
is another source of migration. The problem is one of political economy.
The capitalist system has triumphed worldwide but it increases productivity
while decreasing manpower. It responds to market needs but not to the
needs of those who have no money and no job. Even the sizeable middle
classes of developed countries are these days no longer certain of lifetime
employment. The labor market has become very flexible and with social
security measures being cut, the likely result is increased insecurity and
instability even among the now still affluent societies. Declasse middle
classes are historically a very dangerous factor as Europe experienced in the
interwar years. The danger is that this will produce a turn to nationalist
exclusionary solutions, or narrow regional solutions like “Fortress Europe”.
What is really needed is a Global Marshall Plan that would put the “peace
dividend” resulting from the end of the Cold War to work to achieve real
economic development, especially in Africa. Schmid stressed that if one
wants to deal with unwanted immigration and crime, one has to offer func-

110



tional equivalents and alternatives to those who voluntarily engage in it, or
are forced to engage in it. Mere border controls offer no durable solutions.
Durable solutions must take into account the consequences of the on-going
restructuring of the global economy as well as the repercussions of the col-
lapse of strong authoritarian regime and their replacement by unstable
democracies and weak authoritarian states. Durable solutions also involve
convincing citizens of the developed countries of the need for burden-shar-
ing. They need to be shown that it is in their own enlightened self interest to
help countries of migration origin in bringing about good government and
oftering them better opportunities to participate on the world market.

NOTE

1 Internal displacements and forced cross-border migration usually go hand in hand. Schmeidl
found that out of 36 countries with internal displacement only three did not have international
refugees (BEgypt 1970-1972), Syria. She also found that, somewhat counter-intuitively, interna-
tional migration preceeded the internal displacement in all but five cases where the reverse was
true.

111



Introduction

par
ADOLFO BERIA di ARGENTINE

procureur général hon. de la Cour de cassation d’Italie;
président du Board de I’International Scientific and Professional Advisory Council
of the UN Crime Prevention and Criminal Justice programme (ISPAC)

“Apres les guerres, la criminalité organisée sur le plan international”.

Ce serait 12 un slogan parfait pour décrire et pour interpréter les
cinquante dernicéres années d’évolution des sociétés modernes et, en partie,
des sociétés en voie de développement.

La grande flambée de la Deuxiéme guerre mondiale avait laissé les po-
pulations des différents continents tellement épuisées sur le plan de la psy-
chologie collective, au point de faire exclure toute possibilité de renaissance
importante d’un esprit belliciste. Malgré le contraste idéologique entre capi-
talisme et communisme, nous n’avons donc plus eu aucune autre guerre
mondiale, mais seulement des guerres régionales, locales et civiles, surtout
de nature ethnique, parfois extrémement cruelles mais en tout état de cause
isolées et isolables. L'Organisation des Nations Unies a réussi a contréler
assez bien ces épisodes locaux, de contraste et de contrdle.

Mais alors que la guerre se fragmentait et se segmentait sur les divers
échiquiers locaux, un autre type d’attaque contre la coexistence collective et
contre 'ordre des différents pays s’affirmait & 1’échelon international: la
croissance de la criminalité organisée dans une dimension horizontale qui a
couvert notre planéte tout entiere.

C’est sans doute 1a le nouveau nom du démon de la destruction que la
société internationale contient de toute fagon en soi. Nous avons assisté a
Pexpansion de la mafia en Europe, en Amérique et tout récemment dans
les pays de I'ex - Union Soviétique. Nous avons vu la diffusion d’autres
mafias, plus secrétes mais non moins dangereuses pour autant (de la
mafia turque 2 la mafia chinoise). Nous avons assisté a 1’expansion des
marchés de la drogue et des organisations de trafiquants, presque un oli-
gopole. Nous avons assisté a la création de volumes considérables
d’argent sale et au développement de nouveaux intermédiaires et de nou-
veaux poOles de blanchiment. Nous avons assisté a la diffusion du terror-
isme partout dans le monde, sous des drapeaux plus ou moins
idéologiques. Nous avons vu une pollution sur le plan national et transna-
tional de dimension extraordinaire, nous avons vu la diffusion rampante
de la tentation du génocide sous le chapeau du nettoyage ethnique. Je
pourrais naturellement allonger cette liste de phénoménes qui ont carac-
térisé la diffusion horizontale de logiques de criminalité et de déviance
organisées. Mais les exemples que je viens de citer me suffisent pour sig-
naler et confirmer le trend a écartement qui caractérise la situation mon-
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diale actuelle. La guerre se localise toujours plus, alors que la criminalité
devient toujours plus planétaire.

C’est la nouveauté la plus évidente et la plus forte que nous vivons
actuellement. La communauté internationale et les organes qui 1’admi-
nistrent se posent chaque jour davantage le probléme d’enrichir ieur bagage
de compréhension et d’intervention dans cette nouvelle situation qui s’est
créée. Certes I’ONU doit encore organiser des opérations militaires pour
faire face & la prolifération des guerres locales et pour les étouffer, malgré
une tendance de plus en plus fréquente a déléguer les choses (en partie poli-
tiguement et plus encore militairement) aux groupes de pays les plus
directement proches des différents conflits locaux. Cela s’est produit en
Irak. Cela se produit en Bosnie. Mais & I'heure actuelle, I’ONU se trouve de
plus en plus a devoir faire face a la lutte contre la criminalité organisée et
tout particulierement a la criminalité qui tend 2 se manifester a I’échelon
mondial.

11 est tout a fait certain que cette évolution tendancielle - et je tiens &
metire I’accent sur le terme de tendance - dans le role des Nations Unies
implique un engagement particulierement lourd et complexe. A maints
égards nouveau, y compris sur le plan culturel. Il s’agit d’avoir effective-
ment la possibilité de collecter des données actuellement inexistantes. I
s’agit de travailler sur des modeles d’organisation techniquement treés raf-
finés. 11 s’agit de mettre en place un nouveau droit pénal international et un
nouveau Tribunal pénal international. Il s’agit de former un personnel
hautement qualifié sur le plan surtout technique. Il s’agit de définir des
lignes d’action tenant compte de I'imbrication des pouvoirs (nationaux et
internationaux, formels et informels) qui sous-tendent le développement de
la criminalité et la nécessité d’y faire face. Ce qui est résolument difficile et
nous I’avons vu lors du récent Congrés Mondial de ’ONU au Caire.
Difficile car nous tous qui nous occupons de lutter contre la criminalité
organisée avons une culture de prévention plus que de répression. Aussi
nous nous sentons obligés de changer également nos vieilles convictions
culturelles et politiques.

11 est dés lors facile de comprendre toute Ia complexité du travail accom-
pli par les Nations Unies pour rester fideles a la conviction - exprimée dans
le titre méme de cette Conférence -que le futur de la communauté interna-
tionale repose sur sa capacité de se mobiliser contre le crime et de coopérer
contre les organisations criminelles internationales. Rien de célébratif
formel donc dans notre Conférence d’aujourd’hui. Tout simplement la con-
science que le cinquantieme anniversaire des Nations Unies est marqué par
une prise de responsabilité nouvelle.
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Le nouveau réle plus élargi des ONG dans
le systeme des Nations Unies: la contribution
particuliere du Comité International de
Coordination (CIC)
parmi les quatre grandes Associations {AIDP, SIC, SIDS, FIPP)
pour la mobilisation de la communauté scientifique internationale
dans le but d’une plus vaste
participation scientifique aux activités de Y'ONU

par
SIMONE ROZES

Président en charge du Comité internationai de coordination (CIC)

Chacun de nous, dans cette salle, connait I’ampleur des défis posés a nos
sociétés contemporaines par le crime sous ses différents aspects. Son expan-
sion a été rappelée ici méme, ce matin, ainsi que ses nouvelles dimensions
internationales qui ont fait disparaitre 1’obstacle que pouvait constituer hier
encore, les frontieres entre pays.La grande facilité des liens de communica-
tion et leur rapidité, 1’utilisation de technologies de plus en plus perfor-
mantes représentent de précieux auxiliaires de la délinquance et sont une
véritable menace pour Uefficacité des mesures de lutte ou de prévention
destinées a répondre 4 ces comportements délictueux.

L'ensemble de ces caractéristiques fait donc apparaitre avec une acuité
croissante le besoin d’une coopération et d’une coordination entre les divers
intervenants possibles dans le domaine de la prévention du crime et de la
justice pénale. 1l n’est plus possible d’imaginer de restreindre le champ
d’application de principes, méthodes et mesures aux bornes d’un Etat méme
si on continue de considérer que, par le droit pénal, s’exprime d’une cer-
taine maniere la souveraineté nationale.

Il n’est plus possible de disperser les efforts des uns et des autres. 11
s’agit désormais d’utiliser au maximum les compétences d’organismes
spécialisés et spécifiques oeuvrant dans le champ pénal. Ces organes sont
en mesure, par les liens déja anciens qui existent entre eux, d’éviter les
double-emplois, I’éparpillement des recherches et des études. Seule une
coordination de leurs activités souvent complémentaires permet de dresser
un état fidele des situations a traiter ainsi que de présenter les moyens
capables d’apporter des orientations valables en raison de leur potentiel
scientifique.

Les recommandations du Comité pour la prévention du crime et la lutte
contre la délinquance,puis celles de la Commission qui lui a succédé depuis
1992 ont conduit le Conseil Economique et Social et I’ Assemblée Générale
des Nations Unies a promouvoir le renforcement d’une coopération interna-
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tionale devenue indispensable. Dans ce contexte, les Organisations non-
gouvernementales, compétentes et qualifées, sont appelées a jouer un role
décisif. Chacun connait les graves contraintes budgétaires qui pesent depuis
plusieurs années déja sur I’ONU.

Elles invitent 4 repenser la participation des ONG pour accroitre le
potentiel de leurs activités au sein du Service de la Prévention du Crime et
de la Justice Pénale. Certaines ONG sont en mesure, en raison de la valeur
reconnue de leurs travaux, de répondre a cette attente et d’apporter de facon
substantielle et scientifique leur savoir-faire, leur structure, leur expérience
a ce Service.

C’est le cas de quatre associations généralement désignées sous le titre
flatteur, souvent envié, parfois critiqué, mais pour moi réaliste, des “Quatre
Grandes”. Depuis de longues années elles ont acquis, dans le champ pénal,
une réputation basée sur leur connaissance du phénomeéne criminel, et leurs
recherches sur les moyens d’y faire face. Elles sont dotées du statut consul-
tatif aupres des Nations Unies.

11 s’agit, dans 1’ordre de leur date de constitution, de:

- I’ Association Internationale de Droit Pénal

- la Société Internationale de Criminologie

- la Société Internationale de Défense Sociale

- la Fondation Internationale Pénale et Pénitentiaire

Ces quatre associations ont toujours apporté au Service de la Prévention
du Crime et de la Justice Pénale une importante collaboration scientifique:
chacune d’elle organise a tour de rdle un Congrés quinquennal en liaison -
avec la préparation des grands Congres de I'ONU qui se tiennent la
cinquiéme année.

Trés rapidement il est apparu, toujours dans un but d’efficacité accrue,
qu’il était souhaitable d’assurer une coopération de haut niveau entre ces
associations au moyen d’un organe de liaison. Ainsi il deviendrait possible
d’utiliser de facon rationnelle les ressources d’une communauté interna-
tionale dont les qualités n’étaient plus & démontrer et qui intervenait dans
I’un des domaines les plus difficiles a maitriser.

C’est au Centro Nazionale di Prevenzione e Difesa Sociale de Milan que
revient le mérite d’avoir, dés 1963, organisé les rencontres inter-associa-
tions a4 Bellagio (Italie), rencontres destinées a I’étude de I'un des thémes
préparatoires aux Congres de I'ONU. L’intérét des travaux produits par ces
Colloques a été trés vite reconnu. La ratification officielle de cette initiative
féconde est intervenue par la création du “Comité international de coordina-
tion”, le CIC, dont sont membres de droit les Présidents et Secrétaires
généraux de chaque association. La présidence est exercée a tour de role
pendant trois ans par chacun des présidents suivant un critére automatique
résultant de la date de constitution de 1’association: ce qui me vaut I’hon-
neur aujourd’hui de prendre la parole devant vous.
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Des sa création, le CIC a manifesté une grande et fructueuse activité:

- Tenue de colloques inter-associations préparatoires aux Congres de
I’ONU. De 1963 a 1994 huit colloques ont été organisés dont les sept
premiers a Bellagio suivant un rythme régulier:

1963 “Les délinquants anormaux mentaux”

1968 “Le sentencing”

1973 “La décriminalisation”

1975 “La privation de liberté dans les perspectives de la lutte con-
tre le crime, particulierement a I’égard de ses nouvelles
Jormes”

1980 “Criminaliré et abus de pouvoir. Délits et délinquants au
dessus de la loi?”

1984 “Jeunesse, crime et Justice”

1989 “Action nationale et internationale efficace contre le crime
organisé. Les actions terroristes criminelles”

1994 “Systeme de Justice pénale et de police. Gestion et améliora-
tion de la police, du parquet, des Tribunaux et du systéme
pénitentiaire. Role des avocats”

Ce dernier colloque s’est tenu a Courmayeur (Italie).

- Tenue de séminaires, tables rondes, réunions de groupes d’études
avec, notamment, la participation d’experts de ’'ONU - en vue de la
mise au point de diverses contributions 2 valeur scientifique sur les
thémes a I’ordre du jour des congrés ONU.

- Coordination de 1’activité des quatre associations dans le respect d’un
calendrier commun afin d’éviter les chevauchements dans les travaux.

- Institutionnalisation de représentations permanentes des quatre
associations aupres des différents sieges de ’ONU et d’autres organ-
ismes supranationaux.

- Organisation de rencontres annexes dans Ie cadre des Congrés de
I"ONU (Ancillary Meetings).

C’est ainsi qu’au dernier Congreés du Caire 1995 le CIC a organisé une
rencontre annexe sur: “Le rdle du ministere public dans la Justice
pénale suivant les différents systémes constitutionnels”.

- Publication des actes de certaines de ces manifestations: elles figurent
parmi les publications officielles préparatoires aux congres de ’ONU.

La description de ces différentes activités permet, me semble-t-il, de

considérer que 1’apport du CIC a été et demeure considérable en raison de
la qualité et de la substance de ses travaux.

Je pense qu’il a été un précurseur de la coopération et de la coordination

pour éviter la dispersion des énergies et pour rassembler les efforts de ses
membres, parvenant ainsi a présenter une qualité optimale dans ses contri-
butions. La richesse de ses apports tient en fait & sa composition. Celle-ci
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garantit une approche multidisciplinaire et internationale indispensable a
I"étude des problemes que nous pose la fin de ce siecle. La grande diversité
des membres rassemblés dans le CIC conduit & un examen complet et en
profondeur des problémes traités sans encourir le risque de la focalisation
sur tel ou tel aspect que nécessairement une vue partielle peut entrainer. Au
sein du CIC la confrontation des points de vue est large, stimulante et la
mise en commun des avis est la source de contributions documentées et
riches. L’aspect théorique et doctrinal des questions n’est pas oublié mais
s’y ajoutent les observations des praticiens qui oeuvrent sur le terrain aux-
quels I'expérience quotidienne permet d’aborder avec une vision concréte

~
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les poinis & débaitre, les stratégies a élaborer pour
pertinentes,

Au moment ou, comme on 1’a dit ce matin, 1’expansion du crime a
atteint une dimension planétaire, il est bien certain que son éradication rend
nécessaire une vaste mobilisation de la communauté scientifique. Celle-ci
engiobe les ONG. Le CIC, par ses traditions, sa propre expérience de ce
qu'implique une-telle mobilisation en vue du but 2 atteindre est en €tat de
faire face aux demandes de 1’ Assemblée Générale de PONU. H est I'un des
relais indispensables a la prévention du crime et & I’établissement d’une
meilleure justice pénale tout en respectant les valeurs fondamentales aux-
quelles, tous ici, nous sommes attachés. Il répond a Pattente des Nations

Unies.
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Mémoires et identités: perspectives
dans les parcours du changement *

., par
KATERINA STENOU
Chef de la Section des Identités culturelles et des échanges interculturels
de 'UNESCO

Avant la présentation du séminaire, de ses objectifs principaux, de la
méthode de travail et des perspectives de recherche, il me revient de délivrer,
au nom de 1’Unesco, le dernier des messages liminaires.

Je rappellerai d’emblée que la problématique du colloque de
Courmayeur est au coeur des préoccupations de I’Organisation depuis sa
création. En effet, il n’est guere d”action de I'Unesco qui ne se soit inscrite
dans une logique indissociabie de préservation de la mémoire ou de cons-
truction de 1’identité au cours du demi-si¢cle qui vient de s’écouler. Mais
ces efforts continus sont illustrés par un apport de caractére complexe et
évolutif, tant sur le plan conceptuel que sur le plan méthodologique. Je me
bornerai & évoguer deux étapes de notre réflexion et de notre action avant de
vous présenter les perspectives actuelles.

- I’ Unesco, sans compromettre sa vocation universelle, et ce n’est pas 2
vous que j’apprendrai I’étymologie de ce terme qui signifie en latin “tourné
vers 1'Un” - s’est d’abord attachée a la défense de la diversité culturelle.
Elle a donné la priorité aux cultures menacées, minoritaires ou margina-
lisées pour répondre a des situations de crise et d’urgence comme celles qui
étaient nées de la décolonisation.

Dans de multiples domaines - littératures écrites et orales, musiques tradi-
tionnelles, patrimoine architectural, artisanats etc. - il a été ainsi constitué un
thésaurus des cultures du monde dont la mémoire devait &tre sauvée a tout
prix de Poubli. Ces actions de sauvegarde ont été realisées tres tot par des
campagnes pédagogiques de grande envergure, comme celles qui ont con-
cerné, & partir de 1949 déja, les langues maternelles et vernaculaires, ou par
des entreprises éditoriales ambitieuses, comme la “Collection Unesco d’oeu-
vres représentatives” ou encore la “Collection Unesco de 1’art mondial”.
Dans I’opinion publique, I’Unesco a été ainsi pendant longtemps le chevalier
sans peur et sans reproche volant au secours des cultures méconnues, sauvant

* Allocution inaugurale prononcée 4 I’occasion du Séminaire su le méme théme qui a un lieu & Courmayeur Mont
Blanc (Italie) les 30/11-3/12/1995, sous les auspices de 1’Unesco, organisé par le Centro Nazionale di
Prevenzione e Difesa Sociale.
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leur mémoire profonde pour leur permettre de s’émanciper et de gérer leur
avenir. Ces actions visant a la valorisation de la diversité culturelle sous
toutes ses formes n’ont jamais été abandonnées: les attentes des pays nés de
la désagrégation du bloc soviétique ont recréé, mutatis mutandis, des situa-
tions analogues a celles de la décolonisation de I’ Afrique dans les années
1960 et les initiatives lancées par I’Unesco pour y répondre ont été largement
comparables.

- Toutefois, on assiste depuis une quinzaine d’années a une évolution
sensible de la doctrine et des priorités de 1’Organisation. L’ espoir en
I’apaisement des grandes compétitions nationales et internationales a per-
mis de définir une politiqgue axée non sur la sauvegarde stricte des spéci-
ficités mais sur la recherche des langages communs et des monnaies
d’échange. Les nouvelles orientations insistent sur les emprunts récipro-
ques, sur les dettes culturelles partagées et jettent les passerelles permettant
de communiquer d’un monde & I’auntre. De grand “projets-phares” de
I’Unesco, comme celui des Routes de la Soie, de la Rencontre d des
ou encore des Espaces du Baroque, signalent la volonté de faciliter le dia-
logue interculturel 4 I'intérieur des régions, des sous-régions et des pays
concernés. En préambule, et dans le cadre de cette évolution conceptuelle,
I’Unesco a lancé, en 1980, la série des Etudes interculturelles qui constitue
une référence reconnue pour la recherche et la pédagogie dans les sociétés
plurielles.

Dans le méme temps, nous avons mené sur le terrain des enquétes
ponctuelles, dont le Rapport Final, aujourd’hui dépassé, sur 1’évolution de
guelques pays d’Europe et d’Amérique comprenant divers groupes eth-
niques, linguistiques, religieux ou nationaux - publié en 1986 sous le titre
Pluralisme culturel et identité culturelle - est I'un des premiers en date. Le
concept d’identité évolue donc vers une définition moins statique: “loin de
coincider avec un acquis immuable et clos sur lui-méme, c’est un facteur de
synthése vivante et originale perpétuellement recommencée”. C’est en ces
termes que le second plan a moyen terme (1984-1989) souhaite “éclairer les
conditions d’un équilibre entre I’affirmation de I’identité et les impératifs
d’une cohabitation harmonieuse”. Depuis cette prise de position essentielle,
le troisiéme plan & moyen terme (1990-1995) a continué de mettre 1’accent
sur la nécessité d’une articulation entre les identités culturelles et les
échanges culturels, en soulignant "enjeu du “développement des sociétés
pluriculturelles qui rendent plus complexe, tout en I’enrichissant, 1’ affirma-
tion des identités culturelles” (ceci est une citation).

- Ol en sommes-nous aujourd hui? Nous sommes entrés peu a peu dans
I’ére du soupcon: 'usage abusif de la mémoire, cheval de Troie de cons-
tructions identitaires souvent perverties a4 des fins fondamentalistes
religieuses on nationalistes, incite a la redéfinition des priorités. Sans renier
ses activités traditionnelles - ’Unesco entreprend toujours des campagnes
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ponctuelles de sauvegarde et lance de nouveaux itinéraires culturels.
L’Organisation se montre enfin sensible aux problémes nouveaux que le
déreglement du monde pose & notre temps: la crise des villes et de I'envi-
ronnement, les migrations de masse, les nouvelles exclusions provoquées
par la globalisation de I’économie et la diffusion des technologies de pointe.
La relation entre I'intégration dans la société planétaire et les crises identi-
taires qui éclatent souvent dans de micro-territoires doit étre radicalement
repensée dans un souci de civisme.

C’est ainsi que “1’Unesco encouragera I’étude de la dynamique intercul-
turelle suscitée par les processus contemporains de mondialisation. Une
attention particuliére sera prétée a ’examen des divers facteurs qui con-
tribuent & la reconfiguration en cours des grandes aires culturelles du
monde, ainsi qu’aux nouvelles formes d’interaction culturelle qui sont a
I’oeuvre et qui conduisent 4 I'émergence, a la consolidation ou 2 la refor-
mulation de certaines valeurs culturelles et éthiques communes”.

D’autre part, il y a & peine quelques jours, la 28e Conférence générale a
tiré quelques conséquences de la nouvelle politique en prévoyant notam-
ment que “des activités seront entreprises afin de renforcer la dynamique
interculturelle dans les grandes concentrations urbaines, en particulier dans
les pays en développement”. Les champs d’intervention de 1’Organisation
internationale se trouvent ainsi multipliés, compte tenu de la progression
des sociétés plurielles ol les pdles d’identification classiques - politiques,
religieux, linguistiques, sociaux etc. - sont redéfinis.
~ On peut dire en somme - et plusieurs commentateurs 1’ont compris - que

I’Organisation est sur le point de résoudre la “contradiction” née d’une
opposition primaire entre la promotion de valeurs universelles héritées de
I’humanisme du XVIle siécle et la conservation des réalités identitaires
qu’elle a toujours défendues.

Le juste combat de demain ne consiste plus seulement a élever les
défenses de la paix entre les nations mais a construire la compréhension
internationale au niveau du pays, de la ville, du quartier, de la banlieue, Il y
a plusieurs facons de lire une belle phrase de Goethe que je voudrais citer in
extenso: “Dans chaque particularité, qu’elle soit historique, mythologique
ou provenant d’une fable, qu’elle soit inventée de maniére plus ou moins
arbitraire, on verra de plus en plus I'universalité luire et transparaitre a tra-
vers le caractére national et individuel”. Cette phrase, 1’Unesco veut
aujourd’hui la décliner au mode pluriel, en s’attachant a 1’étude d’un plus
grand nombre de cas topiques, flit-ce dans de micro-régions.

Le colloque qui nous réunit prend place sous d’heureux auspices dans la
Vallée d’Aoste. Cette région autonome créée par la loi du 28 février 1948
peut étre cn effet considérée comme un des plus anciens laboratoires inter-
culturels de I’Europe. Un multilinguisme qui remonte 3 I’époque médiévale
y signale una identité plurielle que refléte dans les institutions, jusqu’au
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milieu du XVHIe siécle, une assemblée ol siégéaient des représentants de
trois Etats.

Dans le domaine du patrimoine culturel, la Vallée est a la fois le creuset
ou se sont fondues des influences venues du nord et du sud, de 1’est et de
I’ouest et la source de courants qui se sont propagés au loin: je rappellerai
que le fondateur de la scolastique médiévale, Saint Anselme de Cantorbéry,
est né a Aoste en 1034,

La qualité spirituelle d’un lieu lui vient de la présence humaine qui
I’habite. Un long passé d’ouverture aux valeurs de 'autre a permis ici la
construction d’une identité composée et cohérente qui doit €tre pergue en
termes de processus vivant et non de structure figée. Ce constat est de bon
augure pour la suite de nos travaux. Je leur souhaite beaucoup de succes.
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Résolutions des Vliéemes Journées

gréco-latines de défense sociale
(Thessalonique, Gréce, 6-8 octobre 1995)

Les délégations de I’Espagne, de la France, de la Gréce, de Pltalie et du
Portugal, réunies dans le cadre des VIémes Journées gréco-latines de
défense sociale 4 Thessalonique (Gréce) les 6-8 octobre 1995, pour la pré-
paration de la formation d’un droit pénal eurcpéen, aprés la présentation et
discussion du Rapport général de synthese, élaboré par M. le Prof.
Constantin Vouyoucas et des Rapports nationaux:

A) ont constaté:

1. que se manifeste avec une acuité croissante un besoin de protection
des intéréts propres de 1’Union Européenne (UE), notamment dans le
domaine de la défense des finances communautaires de la Communauté
Européenne (CE), de la responsabilité des fonctionnaires et de la violation
de la réeglementation économique communautaire;

2. que les Traités n’accordent pas aux institutions communautaires le
pouvoir de créer des incriminations ou des sanctions pénales;

3. qu’il existe quelques rares normes communautaires qui €largissent le
champ d’application de certaines incriminations prévues dans le systeme
juridique des Etats-membres (modele de I’assimilation);

4. qu’il existe un systéme de sanctions administratives communautaires
qui protegent certains intéréts de la CE;

5. que la protection des intéréts communautaires est assurée, a ce jour,
normalement, par le recours au systéme de sanctions des Etats-membres.

B) ont estimé:

1. que le recours aux sanctions administratives répond de maniére satis-
faisante aux violations de la réglementation communautaire dans certains
domaines (p. ex. la concurrence);

2. que nonobstant la jurisprudence de la Cour de Justice, qui a réaffirmé
I’obligation pour les Etats-membres de protéger les intéréts communau-
taires da facon “effective, proportionnée et dissuasive”, le recours aux sys-
témes nationaux des Etats s’avere parfois insuffisant; par ailleurs, un tel
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renvoi conduit & une protection fortement différenciée dans les divers Etats-
membres; il est incontestable que cette situation met en danger la réalisation
des objectifs fondamentaux de I'UE.

C) proposent:

1. qu’on harmonise les dispositions pénales des Etats-membres dans les
domaines relatifs & la protection des objectifs communautaires afin de
Passurer de maniére effective, proportionnée et dissuasive;

2. que I’on réalise ce but a travers de directives ou a travers la coopéra-
tion dans le cadre du titre VI du Traité sur I’'Union Européenne (TUE);

3. que I'on respecte les principes de [€galité, proportionnalité, subsidia-
rit€ de I'intervention communautaire, ainsi que le principe de ultima ratio
de 1a loi pénale selon le Programme Minimum de la Société Internationale
de Défense Sociale, dans la définition des infractions et dans le choix des
sanctions;

4. que I'on introduise une partie générale du systeme des sanctions com-
munautaires administratives, afin d’assurer le respect des principes fonda-
mentaux (notamment principe de légalité, proportionnalité et de respons-
abilité personnelle) des personnes physiques et une uniformité de I’applica-
tion des sanctions;

5. que soient amélioreés les conditions de la coopération entre les Etats-
membres, afin de permettre {a réalisation d’un espace judiciaire européen.

D) recommandent:

1. gu’en matiére de sanctions, tant pénales qu’administratives, soit
assurée 1'intervention effective et réelle du Parlement Européen;

2. qu’a cette fin, dans le cadre de I'imminente révision de TUE, on élar-
gisse les compétences du Parlement Européen, au sein de I’UE, afin de
combler le déficit démocratique dont souffre la construction européenne;

3. que cet élargissement représente la condition sine qua non pour confier
a I’UE le pouvoir d’introduction des dispositions pénales;

4. que, si on peut considérer souhaitable, dans I’avenir, I’adoption d’un
systéme pénal commun a 'UE, en I’état actuel, par I’élaboration de normes
pénales parait nécessaire dans le seul domaine de 'atteinte grave aux
intéréts fondamentaux de la CE.
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IN MEMORIAM






Yvonne Marx

(1906-1996)

Yvonne Marx nous a quittés en ce début d’année 1996. Malitre de
recherche au Centre national de la recherche scientifique, elle fut de nom-
breuses années directeur-adjoint de la section de science criminelle de
I'Institut de droit comparé de 1’Université Panthéon-Assas (Paris-2) et a ce
titre la principale collaboratrice de Marc Ancel. Elle avait d’ailleurs adhéré
sans réserve aux idées de Marc Ancel, qui devaient rénover le droit comparé
et influencer le droit pénal, la politique criminelle et le traitement des délin-
quants.

Pas sa culture juridique et sociale touchant plusieurs pays, par sa con-
naissance des langues étrangéres et par son caractére méme, Yvonne Marx
était préparée a reconnaitre I’importance du droit comparé a une époque ol
I'intérét pratique de cette discipline n’apparaissait pas évident 2 tous. Mais
ce qui ’avait surtout attirée dans les conceptions de Marc Ancel, ¢’était son
exigence de dépasser la pure technique, les abstractions et la construction
de fictions juridiques, pour retrouver derriére les textes les problémes
humains, son souci de multiplier les contacts personnels entre juristes du
monde entier, pour les inciter & oublier le conflits d’ordre théorique et a
résoudre ensemble les problémes concrets.

De 1a cette si précieuse collaboration d’Yvonne Marx, dans le cadre du
Centre francgais de droit comparé et de I’Institut de droit comparé, aux
travaux des associations prestigieuses de droit privé, comme la Société de
législation comparée, I’ Association internationale de droit pénal, 1a Société
internationale de défense sociale, la Fondation internationale pénale et péni-
tentiaire, la Société internationale de criminologie; de 1a sa participation
aux rencontres internationales, ou elle avait compris que la meilleure facon
de rapprocher les juristes séparés par leurs idéologies était d’en faire de
amis.

Mais cette recherche d’un droit au service de I’homme, qui a poussé
Marc Ancel a créer le mouvement de la Défense sociale nouvelle, a conduit
Yvonne Marx vers de nouvelles et absorbantes tiches. La aussi elle était
préparée par les épreuves de sa famille dans la tourmente hitlérienne a sym-
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pathiser avec un mouvement né, aprés 1945, d’une révolte contre les sys-
témes pénaux totalitaires fondés uniquement sur la répression et méme
I’élimination brutale des criminels. 1l s’agissait de protéger a la fois indi-
vidu et le corps social, en orientant la politique criminelle vers la prévention
de la criminalité et la récupération sociale du délinquant. Il s agissait
d’écarter ces politiques inhumaines de neutralisation indiscriminée, pour
prendre en compte le délinquant individuel, sa situation personnelle, ses
motivations profondes, en faisant appel a toutes les sciences humaines et en
s’attachant au sens intime de la responsabilité comme un moteur du sys-
teme de rééducation.

i.e Centre francais de droit comparé est aiors devenu une véritable ruche
et Yvonne Marx la cheville ouvrieére d’innombrables travaux et réunions.
Aprés la Revue internationale de droit comparé, c’est la Revue de science
criminelle et de droit pénal comparé, créée en 1936, qui fut I’objet de tous
ses soins. Plus tard, en 19735, fut créée une nouvelle revue, les Archives de
politique criminelle, organe du Centre de recherches de politique criminelle
constitué en 1972.

A ces activités s’ ajoutaient, sous la direction de Marc Ancel, I’organisa-
tion des Journées de défense sociale, de colloques internationaux de poli-
tique criminelle, et de groupes d’études concernant les problemes pénitenti-
aires, ’enfance délinquante et I’enfance en danger, les anormaux mentaux,
etc., ainsi que la publication des travaux du Centre d’études de défense
sociale de I’Institut de droit comparé de Paris, de la Collection des “Codes
pénaux européens” en traduction frangaise, et de la Collection “Les grands
systemes de droit pénal contemporains”.

La Défense sociale nouvelle n’avait du reste pas que des amis, et c’est
un autre aspect de P'intérét d’Yvonne Marx pour ces idées que la vigueur
passionnée avec laquelle elle s’est employée a les défendre contre les
attaques. Nous voudrions aussi évoquer un autre trait de son caractére, ce
mélange remarquable de modestie et d’ironie qui se révélait dans la facon
dont elle intervenait au cours des réunions scientifiques. Avec une petite
voix timide et loin de mettre en avant ses titres ou ses fonctions elle invo-
quait, a la facon socratique, son ignorance pour demander si, malgré les
savants débats qu’elle avait entendus, n’existait pas un risque d’oublier une
simple question de bon sens ou un probléme humain important.

Oui, Yvonne Marx était une passionnée, une passionnée de 1’amitié
avant tout. Et c’est une grande amie que nous pleurons aujourd’hui et qui
restera toujours dans nos coeurs.

Jacques VERIN

Secrétaire général honoraire du Centre
de recherches de politique criminelie
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M.C. BASSIOUNI (edited by), The Contributions of Specialized Institutes
and Non-Governmental Organizations to the United Nations Criminal
Justice Programme - In Honor of Adolfo Beria di Argentine (Kluwer Law
International, The Hague-London-Boston 1995) pp. XXV - 378&.

The Volume has been edited by Professor M. Cherif Bassiouni and has been
dedicated to Adolfo Beria di Argentine, “in recognition of his extraordinary
accomplishments as a jurist committed in the rule of law”. The volume con-
tains a Preface by M. Chérif Bassiouni and an Infroduction by Giuliano
Vassalli and has been divided into five sections. These are listed here below
bearing the names of the contributors.

Part I The United Nations Crime Prevention and Criminal Justice Policy,
with contributions by Fausto Pocar, Herman Woltring, Eduardo Vetere,
Roger S. Clark, Slawomir Redo, Freda Adler and G.O.W. Mueller.

Part IT: The United Nations Institutes, with contributions by M.C. Bassiouni,
H. Woltring, Kunhiro Horiuchi, Rodrigo Paris-Steffens, Eric Paul Kibuka.
Part HI: The United Nations Affiliated institutes, with contributions by
Matti Joutsen, Abdullah Abd Al-Rahman Al-Brahim, M.C. Bassiouni,
David Biles and Duncan Chappel, Ernesto U. Savona.

Part IV: The “Four Major” Non-Governmental Organizations in the Field
of Criminal Justice, with contributions by M.C. Bassiouni, Pierre-Henri
Bolle, Georges Picca and Denis Szabo, Simone Rozés.

Part V: Italian Perspectives, with contributions by Livia Pomodoro,
Giuseppe Di Gennaro, Luigi Daga.

P. BERNASCONI, Money Laundering and Banking Secrecy (Kluwer Law
International, The Hague - London - Boston 1996).

La premiere partie du volume présente le rapport général que Paolo
Bernasconi a exposé sur le théme “Blanchiment et secret bancaire” au XIVe
Congres international de droit comparé (Athénes, aolt 1994).

La deuxiéme partie contient, avec les questionnaires pour les rapporteurs,
de nombreux rapports nationaux des Pays suivants: Australie (G.A. Moens);
Belgique (J.F. Tossens et Ph. Lambrecht); Canada (N. L’Heureux, L.
Langevin, E. Fortin); France (M. Contamine - Raynaud); Allemagne (J.
Bohnel); Italie (L. Rossini); Pays-Bas (M.S. Groenhuijsen et F. Molenaar);
Portugal (M. Quintas Roma); Suisse (L. Rossini); Royaume-Uni (G.
McCornack); Etats-Unis d’ Amérique (P. W. Schroth).

Suivent également deux brefs chapitres sur la législation en matiére de
prévention du blanchiment au L.uxembourg et dans la Principauté de
Monaco.

M. PISANL, [l codice di procedura penale nella giurisprudenza della Corte
costituzionale (ed. Monduzzi, Bologna 1996) pp. 836.
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E. SEREGNI, Filippo Gramatica (Dal soggettivismo penale alla difesa
sociale) (ed. Giuffré, Milan 1996) pp. VIII - 181.

The volume bears a Presentation by Mario A. Cattaneo and consists of the
reworking of the degree thesis written by the Author which deserved her the
prize named after Filippo Gramatica. The “Cahiers” (Issue 1992/1993), p.
315 and foll. bear an anticipation of the more exhaustive and in-depth
research which is now issued.

G. VASSALLI, La giustizia internazionale penale (1995) pp. 224 (vol. 5,
sect. “Studi” of the Series “Giustizia penale ¢ problemi internazionali” (ed.
uffra aditead hou M Dicani)
NJAUELIIN, WAL U)‘ iva. 1 LDuLLl}.
C. VOUYOUCAS, Scripta, vol. IV of the “Annales de 1’Université Aristote
de Thessalonique”, HI, 1995, pp. 1281-1845; IV, 1996, pp. 1847-2350; V,

1996, pp. 2353-3181.

R. MASSA, P. MOTTANA, A. REZZARA, M.G. RIVA, 1. SALOMONE,
Educational Migration. Immigrants and Training in the Urban Area of
Milan (Edizioni Unicopli, Milan 1995).

A research study undertaken by the Centro Nazionale di Prevenzione e
Difesa Sociale sponsored by the Region of L.ombardy and the European
Social Fund.

The research is divided into seven parts.

Part . A “Clinic of Education” research study, by Riccardo Massa

Part II. Vocational training of young immigrants in Milan, by Paolo
Mottana

Part III. Phenomenology of courses and teaching systems, by Maria Grazia
Riva

Part IV. The subject, the journey and memory, by Paolo Mottana

Part V. Representations of education, by Anna Rezzara

Part VL. Socialization and integration, by Igor Salomone

Part VIIL. Requirements for innovation, by Riccardo Massa

SIXIEMES JOURNEES GRECO-LATINES DE DEFENSE SOCIALE,

{Thessalonique, 6-8 octobre 1995), publication de la Section hellénique de
la Société internationale de défense sociale, Thessalonique 1996, pp. 331.
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STATUTS
de la Société internationale de défense sociale

ARTICLE PREMIER

La Société internationale de défense sociale est une association sans but
lucratif qui se propose d’étudier les problémes de la criminalité dans la
perspective d’un systéme de réaction anticriminelle qui, tenant compte
des facteurs de resocialisation de son auteur, tend a la fois a protéger la
société contre les délinquants et & prémunir les individus contre le risque
de tomber ou de retomber dans la délinquance.

La Société internationale de défense sociale s’efforce, par la propaga-
tion de ses idées, d’exercer une influence sur la politique criminelle des
Etats modernes.

ARTICLE 2

La Société internationale de défense sociale manifeste son activité scienti-

fique:

1° par le moyen de groupes nationaux qui cherchent, dans les divers pays,
a atteindre le but ci-dessus;

2° par 'organisation de congres internationaux de défense sociale dont les
actes officiels sont publiés;

3° par une collaboration avec les autres associations dont lactivité
s’exerce, tant dans le domaine national que sur le plan international,
paralielement & la sienne et notamment par sa coopération aux
enquétes et recherches menées per PONU, P'UNESCO, et les autres
organisations spécialisées ou sous leur patronage;

4° par la publication périodique d’un bulletin comportant notamment le
compte rendu de ses travaux et de ceux de ses groupes nationaux.

ARTICLE 3

La Société internationale de défense sociale comprend:
a) des groupes nationaux;
b) des membres titulaires individuels et collectifs;
¢) des membres d’honneur.
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ARTICLE 4

Les groupes nationaux de la Société internationale de défense sociale se
constituent avec 'appui de son conseil de direction et en liaison avec lui.
Ils doivent se conformer aux présents statuts ainsi qu’aux réglements de la
Société établis par I'assemblée générale. Sous cette réserve, ils peuvent

organiser librement dans les formes qui leur paraissent convenables. Iis
élisent leur propre conseil de direction, désignent leurs délégués au
conseil de direction de la Société, assurent leur participation a ses diverses
activités, notamment aux congrés internationaux de défense sociale et
d'une fagon generale poursuivent, en pleme mdependance Pétude des

evant Gu programmc général ae la Sociét

3

.
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ARTICLE 5

Les membres individuels sont les adhérents de la Société internationale
de défense sociale, qui ne soni pas intégrés dans un groupe national. Iis
sont admis par le conseil de direction dans les conditions prévues par ce
dernier.

ARTICLE 6

Les collectivités et les corps scientifiques qui en feront la demande
pourront étre requs, dans les mémes conditions, comme membres de la
Société. Ils devront alors désigner un délégué pour les représenter et
exercer leurs droits statutaires. La désignation de ce déiégué devra étre
approuvée par le conseil de direction.

ARTICLE 7

Les personnes qui auront rendu d’éminents services & la Société
pourront en étre nommées membres d’honneur par 'assemblée générale.
L’honorariat pourra étre décerné dans les mémes conditions, au prési-
dent, au secrétaire général et plus généralement a tous les membres du
conseil de direction. L’honorariat leur conférera, dans ce cas, le droit
d’assister avec voix délibérative aux séances du conseil de direction.

ARTICLE 8

Les membres titulaires, les membres d’honneur, les membres des
groupes nationaux, ont le droit d’assister aux assemblées générales et de
participer a tous leurs travaux en justifiant de leur qualité. IIs recoivent le
bulletin de la Société aux conditions prévues par le conseil de direction. Ils
sont éligibles aux fonctions de I’association dans les formes statutaires.
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ARTICLE 9

La qualité de membre de la Société internationale de défense sociale se

perd:

a) par démission écrite, adressée au président ou au secrétaire général de
la Société pour la fin de I'année en cours;

b) par radiation prononcée par le conseil de direction, pour non paiement
de la cotisation réglementaire aprés mise en demeure écrite;

¢) par exclusion, prononcée par le conseil de direction, a la majorité des
deux tiers des membres présents a la réunion, pour atteinte au prestige,
au renom ou aux intéréts de la Société. L’exclusion ne peut étre
prononcée qu’apres audition de i'intéressé; eiie est sans appei;

d) par démission, radiation ou exclusion du groupe nationa! dans les
conditions prévues par ses statuts et réglements.

ARTICLE 10

Les organes de la Société internationale de défense sociale sont:
a) Vassemblée générale;
b) le conseil de direction;
¢) le bureau.

ARTICLE 11

L’assemblée générale se compose de tous les membres de la Société
justifiant de cette qualité. Elle se réunit sur convocation du conseil de
direction aux date et lieu qu’il indiquera. Son bureau est celui du conseil
de direction.

ARTICLE 12
L’assemblée générale:

a) nomme le conseil de direction de la Société et procede a son renouvel-
lement;

b) désigne, dans les mémes conditions, le bureau du conseil de direction;
¢) nomme les membres d’honneur de la Société et confere ’honorariat

aux membres du conseil de direction;

d) entend les rapports sur la situation morale et financiere de la Société
qui lui sont présentés par le conseil de direction;

e) approuve les comptes et la gestion générale et en donne décharge au
conseil de direction;

f) approuve le programme scientifique de la Société qui lui est présenté
par le conseil de direction et procéde a sa mise au point;

g) approuve les réglements intérieurs qui iui sont présentés par le conseil

de direction et procéde a leur modification;
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h) décide de la modification des présents statuts conformément aux
dispositions de larticle 25;

i) délibere de toute question qui lui est soumise par 'ordre du jour établi
par le conseil de direction ou par une motion écrite signée de 20
membres au moins;

Jj) décide de la dissolution de la Société ou de la liquidation de ses biens.

ARTICLE 13

Toutes les décisions de I’assemblée générale sont prises & la majorité
des voix, la voix présidentielle étant prépondérante en cas de partage.
Toutefois, les votes relatifs a la modification des statuts et a la dissolution
éventuelle de la Société exigent une majorité des deux tiers. Il peut étre
décidé de procéder a un vote écrit ou a un vote nominal sur proposition
écrite signée de 20 membres au moins.

ARTICLE

14

Le conseil de direction de la Société est composé de 50 membres, dont
le président, les vice-présidents, au nombre de 10, un secrétaire général et
13 secrétaires généraux adjoints a caractére régional. Le conseil est élu
par I'assemblée générale, parmi les membres de la Société, pour une
durée de cing ans. II peut comporter en surnombre des membres
d’honneur. Les différentes régions du monde et les différentes cultures
juridiques doivent étre équitablement représentées dans le conseil. Toute-
fois, ni les membres d’honneur, ni ceux du bureau n’entreront en ligne de
compte dans cette répartition. En cas de vacances, le conseil pourvoit
provisoirement au remplacement de ses membres défaillants, jusqu’a la
prochaine assemblée générale. De méme, le conseil demeure en fonction,
passé le délai statutaire de cing ans, jusqu’a la plus prochaine assemblée
générale.

ARTICLE 15

Peuvent assister au conseil de direction avec voix consultative:

a) les délégués des groupes nationaux a raison de deux au maximum par
groupe, quel que soit le nombre de ses membres;

b) les délégués de la Société auprés des organismes internationaux;

¢) les représentants des autres associations scientifiques internationales,
sur invitation spéciale.

ARTICLE 16

Le conseil de direction:
a) fixe le siége social de la Société;
b) entretient et controle les rapports avec les groupes nationaux;
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¢) organise, avec la collaboration des groupes nationaux, des enquétes ou
des études d’intérét scientifique international entrant dans le domaine
d’activité de la Société;

d) décide de 'admission, la radiation ou I'exclusion des membres de la
Société;

¢} fixe le montant des cotisations annuelles dues par les membres de la
Société et celui des cotisations dues par les membres des groupes
nationaux;

f) fixe la composition du conseil de direction du bulletin, régle les
problémes généraux relatifs a sa publication et son prix d’abonnement
et de vente;

g) examine et approuve les rapports sur la situation morale et financiére
qui lui sont présentés par le secrétaire général et le trésorier, et prépare
les rapports a soumettre & P'appréciation de I'assemblée générale;

h) élabore et soumet a 'approbation de 'assemblée générale le program-
me scientifique de la Société;

i) élabore et soumet a I'approbation de I’assemblée générale les régle-
ments intérieurs de la Société,

j) désigne les délégués permanents de la Société aupres de 'ONU, de
I"'UNESCO et des diverses organisations internationales spécialisées, et
désigne les représentants de la Société aux congrés et réunions
scientifiques auxquels elle est conviée;

k) délibére, d’une manie¢re générale, sur toutes les mesures propres a
assurer la vie et le développement de la Société et traite de toutes les
affaires qui ne sont pas expressément remises par les statuts a un autre
de ses organes.

ARTICLE 17

Le conseil de direction se réunit en reégle générale deux fois par an oy,
en cas de besoin, a la demande formelle d’'un membre de son bureau, de 8
de ses membres ou d’un groupe national.

La convocation est faite par le président ou par le secrétaire général,
par écrit, au moins un mois avant la date de la séance. Elle doit préciser
les différents points de 'ordre du jour.

Les décisions et déliberations du conseil sont prises a la majorité des
membres présents et représentés, la voix présidentielle étant prépondé-
rante en cas de partage. Elles ne sont valables que si le tiers des membres
du conseil était présent ou représenté. La représentation s’effectue par
mandat écrit donné 4 un autre membre du conseil. Ce mandat sera produit
et annexé au proceés verbal. Un membre présent ne peut pas représenter,
avec droit de vote, plus de deux membres absents.

Ii sera tenu procés-verbal des séances du conseil de direction par les
soins du secrétaire général. Les procés-verbaux; signés du président et du
secrétaire général, seront portés a la connaissance de tous les membres du
conseil et soumis a 'approbation du conseil dans sa séance suivante.
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Lorsqu’il apparaitra nécessaire de recueillir 'avis du conseil de direc-
tion sur une question précise, sans qu’il soit utile ou possible de le réunir,
ses' membres pourront étre sollicités, par le président ou par le secrétaire
général, de donner leur opinion au moyen d’'une correspondance écrite,
dont il sera dressé procés-verbal par les soins du secrétaire général.

ARTICLE 18

Le bureau du conseil de direction se compose du président, des vice
présidents, du secrétaire général, du directeur des «Cahiers de défense
sociale», des secrétaires généraux adjoints et du trésorier. Ii peut, pour
des objets déterminés, se réunir avec d’autres membres du conseil ou de la
Société dont il jugerait la présence nécessaire.

- ARTICLE 19

Le bureau est 'organe exécutif de la Société. 1l lui appartient:

a) d’exécuter les décisions du conseil et de 'assemblée générale;

b) d’assurer la gestion journali¢re de la Société, tant en ce qui concerne
ses activités propres que ses rapports avec les groupes nationaux et les
associations internationales;

¢) de préparer tous les rapports qui sont soumis au conseil ou a I’assem-
blée générale.

Les membres du bureau peuvent étre saisis par le président et le
secrétaire général aux fins de consultation écrite, dans les conditions
prévues par Particle 17 dernier alinéa.

ARTICLE 20

Le président représente la Société dans ses rapports avec les tiers. Il
dirige les séances de I’assemblée générale et les séances du conseil de
direction et de son bureau. En cas d’empéchement, il est suppléé par un
vice président. Il est soumis a réélection dans les conditions statutaires; il
est rééligible.

ARTICLE 21

Le secrétaire général représente la Société en justice et dans les actes de
la vie civile. Il met & jour la liste des membres de la Société, tient les
proceés-verbaux des assemblées générales et du conseil de direction,
conserve les archives, assure la correspondance, est chargé des convoca-
tions et des communications. I! établit, en accord avec le président les
rapports d’activité qui sont soumis aux conseils de direction et aux
assemblées générales.
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ARTICLE 22

Les secrétaires généraux adjoints assistent, ou, en cas d’empéchement,
suppléent le secrétaire général.

ARTICLE 23

Le trésorier a la gestion des ressources de la Société. Il percoit les
cotisations, assure le réglement des dépenses et conserve toutes les pieces
justificatives. II prépare le budget et établit, en accord avec le président,
les rapports financiers qui sont soumis aux conseils et aux assemblées
générales.

ARTICLE 24

Les présents statuts seront complétés par des régiements intérieurs
soumis par le conseil de direction & ’approbation de I'assembiée générale.

ARTICLE 25

Les présents statuts ne peuvent étre modifiés que sur proposition du
conseil de direction ou a la demande écrite de 29 membres de la Société,
ou d’un groupe national. Cette demande devra étre soumise au conseil de
direction au moins trois mois avant une assemblée générale. L’assemblée
générale ne pourra modifier les statuts qu’a la majorité des deux tiers des
membres présents justifiant de leur qualité or régulie¢rement représentés.

ARTICLE 26

La dissolution de la Société ne peut €tre prononcée que par une
assemblée générale spécialement convoquée, aprés un vote explicite du
conseil de direction. La convocation devra préciser 'objet de I’assemblée
générale. La décision de dissolution exigera la majorité des deux tiers des
membres présents ou représentés a I’assemblée générale qui devra, par la
méme délibération, se prononcer, sur proposition du conseil de direction,
sur la liquidation des biens de la Société.

143






BY-LAWS
of the International Society of Social Defence

ARTICLE 1

The International Society of Social Defence is a non-profitmaking
Association, whose object is to study the problems of criminality in the

framework of a system of anticriminal reaction, which, while recognizing
the factors in the reintegration of the offender into society, seeks both to
protect society against crime and to strengthen individuals against the risk
of falling into, or returning to, crime.

The International Society of Social Defence endeavours, through the
propagation of its ideas, to exercise an influence on the penal policy of

modern States.
ARTICLE 2

The International Society of Social Defence carries out its scientific

activity:

1° by means of national groups who seek, in the various countries, to
achieve the above-mentioned objective;

2° by the organization of International Social Defence Congresses, whose
proceedings are published;

3° by collaboration with other associations having activities parallel to its
own, whether on a national or interpational plane, and notably by
co-operating in the studies and research promoted by UNO, UNESCO
and the other organizations working in specialized fields or under their
patronage;

4> by publishing a periodical bulletin, which reports especially on the
work that it and its national groups have undertaken.

ARTICLE 3

The International Society of Social Defence comprises:
a) national groups;
b) individual and collective ordinary members;
¢) honorary members.
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ARTICLE 4

The national groups of the International Society of Social Defence are
formed with the support of its Board and in liaison with it. They must
observe these articles as well as the by-laws of the Society laid down by its
General Assembly. Subject thereto, they may freely organize themselves
in such manner as they deem fit. They elect their own Board, nominate
their representatives on the Board of the Society, ensure thus participa-
tion in its various activities, especially the International Social Defence
Congresses, and generally pursue, in full autonomy, the study of problems
relative to the general programme of the Society.

ARTICLE 5

The individual members of the International Society of Social Defence
are those members who are not part of a national group. They are
admitted to the society by its Board, on such conditions as it may
prescribe.

ARTICLE 6

Collective entities and scientific bodies who apply may, under the same
conditions, be admitted as members of the Society. They must then
nominate a representative to act for them and exercise their right under
the Articles of the Society. The person so nominated must be approved by
the Board.

ARTICLE 7

People who have rendered outstanding services to the Society may be
appointed as honorary members, by the General Assembly. Such status
may also be accorded, under the same conditions, to the President, to the
Secretary-General and, more generally, to all members of the Board. The
award of honorary membership, in this case, will confer the right to be
present and to vote at meetings of the Board.

ARTICLE 8

Ordinary members, honorary members and members of national
groups are entitled to attend General Assemblies and participate fully
therein, by virtue of their membership status. They will receive the
bulletin of the Society on such conditions as are prescribed by the Board.
They may be elected to the offices of the Society, as laid down by these
Articles.
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ARTICLE 9

Membership of the International Society of Social Defence will be lost:

a) by written resignation, delivered to the President or Secretary-General
of the Society, to be effective at the end of the calendar year in which it
is given;

b) by being struck off by the Board for non-payment of membership fee
after being reminded that the same is in arrears;

¢) by dismissal from membership, pronounced by two-thirds of those
present at a meeting of the Board, for bringing disrepute to the
standing and name of the Society or for acts prejudicial to its interests.
Such dismissal may only be ordered after a hearing is accorded to the
party in question; no appeal is thereafter permitted,

d) by resignation, striking off or dismissal from membership of a national
group pursuant to its own constitution and by-laws.

ARTICLE 10

The organs of the International Society of Social Defence are:
a) the General Assembly;
b) the Board;
c¢) the Bureau.

ARTICLE 11

The General Assembly comprises all members, of whatever class of
membership of the Society. It meets, when convened by the Board, at
such place and date as indicated by the Board. Its Bureau shall be the
same as that of the Board.

ARTICLE 12

The General Assembly:

a) appoints the Board of the Society and deals with reappointments
thereto;

b) appoints, similarly, the Bureau of the Board;

¢) nominates honorary members of the Society and confers such status on
members of the Board;

d) receives reports on the operational and financial condition of the
Society, submitted to it by the Board;

e} approves the accounts and performances of general management and
gives discharge to the Board in respect of their responsibilities relative
thereto;

[} approves the scientific programme of the Society, submitted to it by the
Board, and promotes its implementation;

g) approves the domestic regulations proposed to it by the Board and
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amends the same;

h) resolves on amendments to these articles as prescribed by article 25;

i) deliberates on any question included on its Agenda by the Board or by a
written request signed by not less than 20 members;

J) resolves on the winding up of the Society and the liquidation of its
assets.

ARTICLE 13

Decisions of the General Assembly are ordinarily taken by a simple
majority; in case of equality the President-has a casting vote. However, res-
olutions to amend these articles or to wind up the Society require a two-
third majority. A poll will be taken of the full membership on the written
application of not less than 20 members.

ARTICLE 14

The board of the Society consists of 50 members, including the President,
10 Vice-Presidents, a Secretary-General and 13 Assistant Secretaries-General
with regional functions. The Board is elected, from members of the Society,
by the General Assembly, for a term of five years. It may have additional
honorary members. The various regions of the world and juridical cultures
must be fairly represented on the Board. However, neither honorary members
nor members of the Bureau are taken into account in determining such bal-
ance of membership. The Board may admit temporary alternate members in
case of vacancy, and such alternates may serve until the next General
Assembly. Also, at the expiry of its five-years term of office, the Board shall
continue to serve until the General Assembly next occurring thereafter.

ARTICLE 15

The right to attend and speak at the Board and give consultative advice

is permitted to:

a) delegates of national groups, not exceeding two in number whatever the
size of the national group;

b) representatives of the society at international organizations;

c) on special invitation, representatives of other international scientific
associations.

ARTICLE 16

The Board:
a) determines the registered Office of the Society;
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b) initiates and regulates relations with the national groups;

¢) organizes, in collaboration with the national groups, enquires and stud-
ies of international scientific interest within the scope of the Society’s
activities;

d) decides on the admission, striking off and dismissal of members of the
Society;

e} determines the level of annual membership fees due from members of
the Society and from members of national groups;

f) determines the Editorial Board of the bulletin, settles general problems
regarding its publication and fixes its selling price and annual subscrip-
tion;

g) examines and approves the reports on the operational and financial situa-
tion submitted to it by the Secretary-General and the Treasurer and pre-
pares the reports to be similarly presented for approval to the General
Assembly;

i) formulates the scientific programme of the Society and submits the same
for approval to the General Assembly;

i) formulates the Articles of the Society and submits the same for approval
to the General Assembly;

j) nominates the permanent representatives of the Society at UNO and
UNESCO and various specialized international organizations, and nomi-
nates representatives of the Society at scientific congresses and meetings
to which it is invited;

k) determines generally all appropriate measures to ensure the well-being
and development of the Society and deals with all matters which are
expressly allocated by these articles to other organs of the Society.

ARTICLE 17

The Board will normally meet twice a year, or, in case of need, on the
formal request of a member of its Bureau, of 8 members, or of a national
group.

It will be convened by the President or the Secretary-General, by notice
in writing given not less than one month before the date of the meeting and
setting out the business of the meeting.

Decisions of the Board are taken by a simple majority of members pre-
sent in person or by proxy; in case of equality the President shall have a
casting vote. A quorum of the Committee shall be one third of its members
present in person or by proxy. Another member may be appointed as a
member’s proxy, in writing; such proxy form shall be produced and
annexed to the Minutes. No member may act and vote as proxy for more
that two absent members.

Minutes shall be made of the meetings of the Board, under the responsi-
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bility of the Secretary-General. When signed by the President and
Secretary-General, the minutes shall be circulated to members of the Board
and submitted to its next meeting for approval.

Should it be necessary to consult the Board on a specific question, but it
is not convenient or possible to convene it, its members may be requested
by the President or the Secretary-General to give their view in writing, from
which minutes will be drawn under the responsibility of the Secretary-
General.

ARTICLE 18

The Bureau of the Board consists of the President, the Vice-Presidents,
the Secretary-General, the Editor of the “Cahiers de défense sociale”, the
Assistant Secretaries-General and the Treasurer. It may, for specified pur-
poses, be increased by other members of the Board or of the Society should
it deem their presence to be necessary.

ARTICLE 19

The Bureau is the executive organ of the Society. Its role is:

a) to carry out the decisions of the Board and of the General Assembly;

b) to ensure the day-by-day management of the Society, both as regards its
own activities and its relations with the national groups and international
associations;

¢) to prepare all the reports which are to be submitted to the Board or to the
General Assembly;

Members of the Bureau may be approached by the President or the

Secretary-General for written consultation under the same conditions as

provided in the last paragraph of Article 17.

ARTICLE 20

The President represents the Society in its relations with third parties.
He takes the chair at meetings of the General Assembly, the Board and the
Bureau. Should he be unable to act, a Vice-President will act in its stead. He
is subject to re-election as provided by these Articles and is eligible for re-
election.

ARTICLE 21

The Secretary-General represents the Society in all formal civil and
legal acts. He keeps up-to-date the list of members of the Society, has cus-
tody of the minutes of the General Assemblies and of the Board, maintains
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the archives, supervises correspondence and undertakes the convening of
meetings and other communications. In agreement with the President, he
draws up the report of activities which are submitted to the Board and
General Assemblies.

ARTICLE 22

The Assistant Secretaries-General assist, or, in his absence, deputize for
, the Secretary-General.
ARTICLE 23
The Treasurer manages the funds of the Society. He collects subscrip-
tions, supervises expenditure and keeps all proper receipts and accounts. He

prepares the budget and, in agreement with the President, draws up the
financial reports which are submitted to the Board and General Assemblies.

ARTICLE 24

This by-law will be supplemented by Asticles proposed by the Board to
the General Assembly for approval.

ARTICLE 25

This by-law may only be amended on the proposal of the Board or the
written request of either 20 members of the Society or of a national group.
Such request must be submitted to the Board, not less than three months
before a General Assembly. The General Assembly may only amend the
by-law with a two-thirds majority of members entitled to vote being present
in person or by proxy.

ARTICLE 26

The winding up of the Society may only be resolved by a specially con-
vened General Assembly, specifically ordered by resolution of the Board.
The notice of the meeting must state its purpuse. The decision to wind up
requires a majority of two-thirds of the members present in person or by
proxy at the General Assembly, which by the same resolution must direct,
on proposal submitted by the Board, the liquidation of the assets of the
Society.
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ESTATUTOS
de la Sociedad Internacional de Defensa Social

ARTICULO PRIMERO

La Sociedad internacional de defensa social es una asociacién sin fines
de lucro que se propone estudiar los problemas de la criminalidad en el
marco de un sistema de lucha contra el delito que, teniendo en cuenta ia
resocializacion de su autor, procure asimismo proteger a la comunidad con-
tra el delincuente, previniendo al individuo contra el riesgo de caer o recaer
en la delincuencia.

La Sociedad internacional de defensa social se esfuerza por infiuir sobre
la politica criminal de los Estados, mediante la divulgacién de sus ideas.

ARTICULO 2

La Sociedad internacional de defensa social desarrolia su actividad cien-
tifica:

1. - Mediante grupos nacionales que procurardn en el dmbito de los diversos
paises, alcanzar los fines sefialados mas arriba.

2. - Mediante la organizacion de congresos internacionales de defensa
social, cuyas actas oficiales serdn publicas.

3. - Mediante la colaboracién con otras asociaciones que desempefien
actividades paralelas, tanto en el plano nacional como internacional, y
muy especialmente con aquelias que colaboren en investigaciones
dirigidas o patrocinadas por la ONU, la UNESCO y otras organiza-
ciones especializadas.

4. - Mediante la publicacién periédica de un boletin en que rinda cumplida
cuenta de su tarea y de la de sus grupos nacionales.

ARTICULO 3

La Sociedad internacional de defensa social comprende:
a) Grupos nacionales.
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b) Socios individuales y colectivos.
¢) Miembros de honor.

ARTICULO 4
Los grupos nacionales de la Sociedad internacional de defensa social se

constituyen con el apoyo de su consejo de direccién al que se hayan liga-
dos. Deben aceptar los presentes estatutos asi como los reglamentos de la
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odo que estimen conveniente. ‘““igiendo su
proprio consejo de direccidn, designando sus delegados en el consejo de
direccién de la Sociedad, asegurando su participacién en las diversas activi-
dades, especialmente en los congresos internacionales de defensa social, y,
con cardcter general, estudiando con plena independencia los problemas rel-

evantes del programa general de la Sociedad.
ARTICULO 5

Son miembros individuales los adheridos a la Sociedad internacional de
defensa social que no estin integrados en un grupo nacional. Son admitidos
por el consejo de direccion en las condiciones previstas anteriormente.

ARTICULO 6

Los colectivos y los grupos cientificos que hagan la solicitud podran ser
admitidos, en las mismas condiciones, como miembros de la Sociedad.
Deberan designar un delegado para representarles y ejercer sus derechos
estatutarios. La designacién de este delegado deberd ser aprobada por el
consejo de direccion.

ARTICULO 7

Las personas que hayan rendido eminentes servicios a la Sociedad
podran ser nombrados miembros de honor por la asamblea general. El nom-
bramiento podrd ser concedido en las mismas condiciones, al presidente, al
secretario general y, en general, a todos los miembros del consejo de direc-
cién. El nombramiento les conferird, en este caso, el derecho de asistir a las
sesiones del consejo de direccién con voz pero sin voto.

ARTICULO 8

Los miembros titulares, los miembros de honor, los miembros de los
grupos nacionales, tienen derecho a asistir a las asambleas generales y de
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participar en todos sus trabajos justificando su cualidad. Recibirin el boletin
de la Sociedad en las condiciones previstas por el consejo de direccidn.
Serédn elegibles para desempediar las funciones de la asociacién de acuerdo
con los estatutos.

ARTICULG 9

La cualidad de miembro de la Sociedad internacional de defensa social

se pierde:

a) por dimisién escrita, dmg1da al presidente o al secretario de la Sociedad
con efecto al finalizar el afio en CUIssG;

b) per causar baja, acordada por el consejo de direccion en caso de impago
de la cotizacién reglamentaria tras ser requerido por escrito;

¢) por expulsidn, decida por el consejo de direccién, por la mayoria de dos

tercios de los miembros presentes en la reunidn, cuando se atente contra

el prestigio, el buen nombre o los intereses de la Sociedad. La expulsién
no podréd ser pronunciada antes de dar audiencia al interesado, en
apelacién;

d) por dimisidén, baja o expulsion del grupo nacional en las condiciones
previstas por los estatutos y reglamentos.

ARTICULO 10

Los 6rganos de la Sociedad internacional de defensa social son:
a) la asambiea general;
b) el consejo de direccidn;
c) el comité.

ARTICULO 11

La asamblea general estd integrada por todos los miembros de la
Sociedad que justifiquen su cualidad. Se reune previa convocatoria del con-
sejo de direccién en la fecha y lugar que indique.

ARTICULO 12

La asamblea general:

a) nombra al consejo de direccién de la Sociedad y procede a su reno-
vacion;

b) designa, en las mismas condiciones, el comité del consejo de direccidn;

¢) nombra a los miembros de honor de la Sociedad de acuerdo con los
miembros del consejo de direccion;

d) entiende de los asuntos relativos a la situacién moral y financiera de la
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Sociedad que le son presentados por el consejo de direccion;

e) aprueba las cuentas y la gestién general y en parte libera al consejo de
direccién;

/) aprueba y pone al dia el programa cientifico de la Sociedad, presentado
por el consejo de direccion;

g) aprueba o modifica los reglamentos de régimen interior, presentados por
el consejo de direccidn;

h) aprueba la modificacién de los presentes estatutos conforme a las dis-

posiciones del articulo 25;

delibera toda cuestién que le sea sometida segin el orden del dia

establecido por el consejo de direccién o por una mocidn escrita firma-

da, al menos, por 20 miembros;

J) aprueba la disolucién de la Sociedad o la liquidacién de sus bienes.

.
A

ARTICULG 13

Todas las decisiones de la asamblea general son tomadas por mayoria de
votos, siendo de calidad el voto del presidente en caso de empate. Sin
embargo, la modificacion de los estatutos y la disolucién de la Sociedad
exigen una mayoria de tos tercios. Puede decidirse la votacion escrita o
nominada a propuesta escrita de, al menos, 20 miembros.

ARTICULO 14

El consejo de direccidn de la Sociedad estd compuesto por 50 miembros,
incluidos el presidente, los vicepresidentes, en nimero de 10, un secretario
general y 13 secretarios generales adjuntos con cardcter regional. El consejo
es elegido por la asamblea general de los miembros de la Sociedad, por un
periodo de cinco afios. Puede incluir ademds a los miembros de honor. Las
diferentes regiones del mundo y las diferentes culturas juridicas deben estar
equitativamente representadas en el consejo. Sin embargo, no se tomard en
cuenta, a estos efectos, a los miembros del comité ni a los miembros de
honor. En caso de vacante, el consejo puede nombrar provisionalmente al
miembro sustituto hasta la siguiente asamblea general. Del mismo modo, el
consejo cesa en sus funciones al cumplirse el periodo estatutario de cinco
afios y hasta la siguiente asamblea general.

ARTICULO 15

Pueden asistir al consejo de direccién con voz consultiva:

a) los delegados de los grupos nacionales en nimero de dos como maximo
por grupo cualquiera que sea el nimero de sus miembros;

b) los delegados de la Sociedad ante organismos internacionales;
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¢) los representantes de otras asociaciones cientificas internacionales, por

a)
b)
c)

d)
e)

b

g)

h)

7

k)

invitacion especial.
ARTICULO 16

El consejo de direccion:

fija la sede social de la Sociedad;

mantiene y controla las relaciones con los grupos nacionales;

organiza, con la colaboracidn de los grupos nacionales, encuestas o estu-
dios de interés cientifico internacional que estén dentro del dmbito de
actividad de la Sociedad;

decide la admisidn, baja o expulsién de miembros de la Sociedad;
determina el importe de las cotizaciones anuales de los miembros de la
Sociedad y de los miembros de grupos nacionales;

determina la composicién del consejo de direccién del boletin; regula
los problemas generales relativos a su publicacién y a su precio de venta
y suscripcion

examina y aprueba los informes sobre la situacién moral y financiera
que le sean presentadas por el secretario general y el tesorero, y prepara
los informes que se hayan de someter a la aprobacion de la asamblea
general;

elabora y somete a la aprobacién de la asamblea general el programa
cientifico de la Sociedad;

elabora y somete a la aprobacién de la asamblea general los reglamentos
internos de la Sociedad;

designa los delegados permanentes de la Sociedad ante la ONU,
UNESCO y diversas organizaciones especializadas y designa a los rep-
resentantes de la Sociedad en los congresos y reuniones cientificas a las
que sea invitada;

delibera, en general, sobre todas las medidas propuestas para asegurar la
vida y el desarrollo de la Sociedad y trata sobre aquellos asuntos que no
estan expresamente asignados a algtin 6rgano distinto por los estatutos.

ARTICULO 17

El consejo de direccién se retine por regla general dos veces al afio o, en

caso de necesidad, por solicitud formal de un miembro de su comité, de 8
de sus miembros o de un grupo nacional.

La convocatoria se efectiia por el presidente o por el secretarfo general,

por escrito, al menos un mes antes de la fecha de la sesién. Debe precisar
los diferentes puntos del orden del dia.

Las decisiones del consejo se toman por mayoria de los miembros pre-

sentes y representados, siendo de calidad el voto del presidente en caso de
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empate. Unicamente son vélidas si se hallan presentes o representados un
tercio de los miembros del consejo. La representacién se efectua por
mandato otorgado por escrito a otro miembro del consejo. El mandato serd
unido al acta del debate. Un miembro presente no puede representar, con
derecho de voto, a mas de dos miembros ausentes.

Los debates del consejo de direccién serdn moderados por el secretario
general. Las actas de los debates, firmadas por el presidente y el secretario
general se pondrdn en conocimiento de todos los miembros y se someteran
a la aprobacién del consejo en su sesién inmed{ata posterior.

Cuando se considere necesario recabar la opinién del consejo sobre un
tema concreto y no sea posible reunirlo, el presidente o el secretario gen-
eral podran solicitar la opinién de sus miembros, por escrito, repro-
duciendola posteriormente en el debate bajo la supervision del secretario
general.

ARTICULO 18

El comité del consejo de direccion estd compuesto por el presidente, los
vicepresidentes, el secretario general, el director de los “Cuadernos de
defensa social”, los secretarios generales adjuntos y el tesorero. Puede
reunirse, asimismo, con otros miembros del consejo o de la Sociedad si se
considera necesaria su presencia.

ARTICULO 19

El comité es el organismo ejecutivo de la Sociedad. Le compete:

a) ejecutar las decisiones del consejo de la Sociedad;

b) asegurar la gestién diaria de la Sociedad, tanto en lo que concierne a sus
actividades propias como a sus relaciones con los grupos nacionales y
las asociaciones internacionales;

¢) preparar todos los asuntos que sean sometidos al consejo o a la asamblea
general.

Los miembros del comité pueden ser consultados por el presidente y el
secretario general, en las condiciones previstas por el articulo 17, pdrraro
dltimo.

ARTICULO 20

El presidente representa a la Sociedad en su relaciones con terceros.
Dirige las sesiones de la asamblea general y las sesiones del consejo de
direccién y de su comité. En caso de enfermedad serd sustituido por un
vicepresidente. Estd sometido a reeleccién en las condiciones estatutarias;
es reeligible.
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ARTICULO 21

El secretario general representa a la Sociedad ante los Tribunales y en
los actos de la vida civil. Pone al dia la lista de miembros de la Sociedad,
dirige los debates de las asambleas generales, supervisa la correspondencia,
se encarga de las convocatorias y notificaciones. Establece, de acuerdo con
el presidente, los asuntos que han de someterse al consejo de direccién y a
las asambleas generales.

ARTICULO 22

Los secretarios generales adjuntos asisten o, en caso de enfermedad,
suplen al secretario general.

ARTICULO 23

Al tesorero le compete la gestion de los recursos de la Sociedad. Recibe
las cotizaciones, asegura el reglamento la correcion del gasto, conservando
las facturas justificativas del mismo. Prepara el presupuesto y establece, de
acuerdo con el presidente, los informes financieros, sometidos al consejo y
a lag asambleas generales.

ARTICULO 24

Los presentes estatutos seran completados por unos reglamentos inter-
nos sometidos por el consejo de direccién a la aprobacién de la asamblea
general.

ARTICULO 25

Los presentes estatutos solo pueden ser modificados a propuesta del
consejo de direccién o previa solicitud de 29 miembros de la Sociedad o de
an grupo nacional. Esta solicitud deberd ser sometida al consejo de direc-
cién al menos tres meses antes de una asamblea general. La asamblea gen-
eral s6lo podrd modificar los estatutos por mayoria de dos tercios de los
miembros presentes justificando su condicién o representados debidamente.

ARTICULOQO 26

La disolucién de la Sociedad s6lo puede ser decidida por una asamblea
general especialmente convocada al efecto, tras un acuerdo expreso del con-
sejo de direccién. La convocatoria deberd precisar el objeto de Ia asamblea
general. La decisién de la disolucion exige la mayorfa de dos tercios de los
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miembros presentes o representados en la asamblea general que deberd, en
la misma deliberacién, pronunciarse sobre la proposicién del consejo de
direccién acerca de la liquidacién de los bienes de la Sociedad.
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Programme minimum
de la Société internationale de défense sociale

La Société internationale de défense sociale, en tant qu’organe d’un
mouvement dont le but est d’influencer la politique criminelle, propose
ses membres la propagation et le développement des idées ci-aprés
indiquées. Elle considére que ces idées constituent le programime minimum
accepté par chacun de ses adhérents.

I. - PRINCIPES FONDAMENTAUX DU MOUVEMENT

1. La lutte contre la criminalité doit étre reconnue comme une des tiches
les plus importantes qui inconibent & la société.

2. Dans cette lutte, la société doit recourir a des moyens d’action divers
a la fois prédélictuels et postdélictuels. Le droit criminel doit étre considéré
comme un des moyens dont la société peut se servir pour faire diminuer la
criminalité.

3. Les moyens d’action employés a cette fin doivent &tre regardés
comme ayant pour but non seulement de protéger la société contre les crim-
inels, mais aussi de protéger les membres de la société contre le risque de
tomber dans la criminalité.

Par son activité, dans ces deux domaines, la société doit donc établir ce
qu’on peut appeler a juste titre une “défense sociale”.

Le mouvement de défense sociale, cherchant & assurer la protection du
groupe a travers la protection de ses membres, entend faire prévaloir dans
tous les aspects de I’organisation sociale les droits de la personne humaine.

II. - PRINCIPES FONDAMENTAUX DU DROIT CRIMINEL

1. Dans cette perspective, on doit reconnaitre que le but véritable du
droit criminel n’est autre que la protection de la société et de ses membres
contre la criminalité.

2. En poursuivant ce but, il convient d’assurer d’abord le respect de
valeurs humaines et de se convaincre qu’on ne peut pas, en bonne con-
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science, exiger des délinquants une conduite irréprochable si I’on n’observe
pas a leur égard des méthodes conformes aux principes de notre civilisation.
La politique criminelle doit s’inspirer de la tradition humaniste, base de
notre culture.

3. Il importe également avant tout que le droit criminel assure le respect
des droits de I"homme en observant toutes les prescriptions résultant d’une
égalité stricte.

Les principes de liberté et de légalité, qui sont le résuitat du développe-
ment historique de la société moderne, doivent &tre considérés comme invi-
olables.

III. - THEORIE DU DROIT CRIMINEL

1. Le but du droit criminel étant la protection de la société et de ses
membres contre la criminalité, il s’ensuit que 1’interprétation des régles du
droit pénal ainsi que leur application doivent &tre considérées comime une
tiche d’ordre essentiellement pratique. Cette tAche exige, comme toutes les
taches complexes de ce genre, une étude attentive et scientifique de la réa-
lité. Le droit criminel, dans sa formulation comme dans son application,
doit donc se fonder autant que possible sur des données scientifiques.

2. 1 convient de ne pas fonder la théorie du droit criminel sur des doc-
trines d’ordre métaphysique. Il faut éviter de laisser le droit criminel, ou son
application, sous 'influence de notions telles que le libre arbitre, la faute et la
responsabilité, en tant qu’elles constituent des notions d’ordre métaphysique.

Mais il importe, d’autre part, de ne pas adopter une doctrine niant les
valeurs morales. Il est essentiel que la justice criminelle soit conforme a la
conscience sociale et qu’elle fasse un large appel au sentiment possédé par
chaque &tre humain de la responsabilité morale.

3. La question de la différence entre les mesures a prendre a ’égard du
criminel doit étre regardée comme une question d’ordre pratique, le point
important consistant a choisir une mesure conforme au but méme du droit
criminel; la mesure choisie doit donc, dans chaque cas, étre favorable 2
I'’amendement et au reclassement du condamné.

Si I'on conserve le nom de peine pour certaines mesures, par example
les amendes et certaines mesures privatives de liberté d’une durée fixe, il
faut reconnaitre que ces peines constituent également des mesures de
défense sociale.

IV. - PROGRAMME DE DEVELOPPEMENT DU DROIT CRIMINEL

1. Il convient de chercher a coordonner les diverses mesures prises par le
droit criminel pour arriver, autant que possible, & un systéme unique de
réaction sociale contre le fait criminel.
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2. 1l importe que ce systeme soit suffisamment différencié pour permet-
tre au tribunal de choisir dans chaque cas particulier la mesure appropriée a
la situation de celui qui doit en faire I’ objet.

3. On doit considérer la procédure judiciaire et le traitement pénitenti-
aire, dont le délinquant est I’objet, comme constituant une procédure con-
tinue dont toutes les phases successives doivent étre comprises suivant les
données et selon I'esprit de la défense sociale.

ADDENDUM

adopté le 15 décembre 1984 a Milan sur un projet proposé par Marc
ANCEL, Membre de I'Institut de France, Président de chambre honoraire a
la Cour de cassation, Président d’honneur de la Société internationale de
défense sociale, Président d’honneur du Centre frangais de droit comparé.

1. Observations générales

La Société internationale de défense sociale, constituée en 1949, avait en
1954 adopté et diffusé un Programme minimum “accepté par chacun de ses
adhérents” qui énoncait les principes fondamentaux du mouvement et les
idées directrices de son action. Ce manifeste, complété par les résolutions
de ses deux premiers Congrés internationaux (San Remo 1947, Liége
1949), qui sont de portée générale, expose les positions de base de la
Société, auxquelles elle se réfere dans leur texte originaire.

1l a paru cependant utile, aprés ces trente premieres années d’existence
et au lendemain de son dixieéme Congres (Thessalonique, 1981), ou se sont
encore affirmées la continuité de son action et la perennité de sa doctrine,
d’établir un nouveau document qui, tenant compte de 1’évolution des faits et
des idées, plt répondre plus completement aux préoccupations et aux posi-
tions actuelles de la Société. Tel est I’objet propre des propositions qui vont
suivre.

On doit rappeler avant tout gue la défense sociale moderne se définit
d’abord comme un mouvement de politique criminelle comportant comme
tel une démarche progressive et tendant & une action effective. Elle entend
poursuivre cette action a partir de trois exigences fondamentales qui sont: 1)
un examen critique (pouvant aller pafois jusqu’a une remise en cause) du
systéme existant; 2) un recours systématique a toutes les sciences humaines
en vue d’une approche pluridisciplinaire du phénomeéne criminel; 3) une
finalité de protection signifiant d’une part une réaction contre le systéme
purement punitif-rétributif de la répression classique et tendant d’autre part
a assurer le respect et la garantie des Droits de I’Homme et de la dignité de
la personne humaine.
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Ces trois exigences, indissociables de la notion moderne de défense
sociale, doivent néanmoins se réaliser dans le maintien de I’Etat de droit,
lequel comporte nécessairement la régle de la 1égalité, la notion de respon-
sabilité individuelle, la présence d’un juge (véritable) et d’une procédure
légale assurant la garantie des droits du citoyen dans un procgs loyal et
équitable; - sans pour autant que ces trois principes conduisent au maintien
inconditionnel du systeme traditionnel de justice pénale.

2. Quelques aspects nouveaux de la politique criminelle

Pour situer la politique criminelle de défense sociale dans ses perspec-
tive modernes, il importe de se dégager d’une conception purement
juridique du probleme et d’affirmer, comme on le reconnait de plus en plus,
que le systeme pénal n’est ni le seul, ni le meilleur moyen de réaction con-
tre la criminalité. Ii faut par 12 m&me dépasser également la technique
pénaliste et ses catégories traditionnelies: le délit, le délinquant, la peine. Il
convient méme de dépasser 1’approche criminologique axée sur I'acte et
I"auteur de I’acte, pour envisager les situations conflictuelles ot se manifes-
tent déviance et criminalité et prendre en considération le jeu complexe des
actions et des réactions qui, a certains moments, dans certains milieux et a
I’égard de certaines personnes, conduisent a ces situations de conflit.

Dans ce complexe sociologique et criminologique, il convient égalemen
d’accorder une considération nouvelle a la victime, au-dela de son rble pas-
sif traditionnel qui la laissait en dehors du processus de réaction en lui
accordant tout au plus une action civile en réparation, et au-dela également
de la “victimologie” qui tend trop souvent & étudier la victime a la maniére
et dans les perspectives ou I’on étudie le délinquant lui-méme. Il convient
donc de s’attacher au fait social de la victimisation, pour élaborer une poli-
tique criminelle qui tende d’abord a la protection de la victime.

En se dégageant des “protagonistes” habituels du proces pénal tradition-
nel, cette politique de réaction sociale devra se préoccuper des déviants, des
marginaux, des inadaptés et des handicapés sociaux et, dans une large
mesure aussi, a c6té de 1’individu “dangereux”, de I'individu “en danger” a
qui une assistance ou, ici encore, une protection doit normalement étre
apportée dans une saine conception de la solidarité sociale.

La politique criminelle, au sens strict ou plus habituel du terme, se don-
nera pour tiche d’élaborer une stratégie différenciée de lutte contre la délin-
quance qui établisse une distinction essentielle entre les phénoménes qui
menacent directement les bases et méme la survie de la communauté
sociale, et la petite ou moyenne “délinquance” qui devra normalement faire
I’objet de procédés non pénaux (mais trés différenciés) de réaction sociale.
De toute maniére il sera procédé & un vaste programme de décriminalisa-
tion.
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Cependant, cette politique de décriminalisation sera soumise a deux
réserves. D une part, en face de certaines entreprises criminelles nouvelles,
de certaines formes de criminalité organisée ou de certaines criminalités de
violence (terrorisme), on maintiendra, au moins actuellement, un certain
nombre de criminalisations anciennes. D’autre part, il conviendra de tenir
compte de variétés particuliéres de comportements antisociaux, relevant
surtout du vaste domaine du droit pénal économique, pour prévoir et orga-
niser des modes de réaction contre des agissements qui, jusqu’a présent,
étaient tolérés, ignorés ou traités avec faveur bien que gravement préjudicia-
bles & I’économie et a I'harmonie sociales. Mais ce double mouvement de
“criminalisation” devra s’effectuer selon les procédés et dans i’esprit de ia
défense sociale moderne, en évitant le recours indiscriminé a une “législa-
tion de panique” et & une aggravation systématique de la répression.

3. La défense sociale et ie mouvement de dépénalisation

Le mouvement de défense sociale est ainsi conduit & préconiser une
politique raisonnée de dépénalisation, dans les deux acceptions de ce terme.

1) Au sens premier du mot, il convient de chercher a éviter (ou tout au
moins a restreindre systématiquement le domaine de) la peine (chitiment)
comme telle et particulicrement la peine privative de liberté, dont les effets
nocifs sont aujourd’hut reconnus et qui ne doit plus constituer que Unltima
ratio de la réaction sociale.

Cette exclusion ou restriction de la peine (spécialement la peine de
prison) suppose la mise au point d’un systéme de sanctions différentes,
autonomes et non plus considérées comme de simples “substituts &
I'emprisonnement”: peines pécuniaires, sanctions restrictives de liberté,
mesures privatives de droits.

Il convient également de réagir contre les abus de la détention provi-
soire, prodiguée sans discernement et qui constitue souvent un procédé
empirique (ou sauvage) d’application d’une sanction répressive sans les
garanties du jugement de condamnation et au mépris de la présomption
d’innocence.

Dans la mesure ot I’emprisonnement continuera a étre flit-ce provisoire-
ment appliqué, il importe de reprendre, de développer encore et de s’assurer
que sont effectivement appliquées le “Régles minima pour le traitement des
détenus” des Nations Unies et du Conseil de I’Europe et de veiller a leur
conformité avec les Déclarations (universelle et européenne) des Droits de
I’Homme. De toute facon, la Réforme pénitentiaire, comprenant 1’humani-
sation du régime carcéral, la reconnaisance des droits du condamné et la
définition de son statut 1égal sera systématiquement poursuivie. On doit
s’attacher ainsi 4 la constitution d’un régime 1égal de 1’exécution des sanc-
tions comportant un contrdle organisé de cette exécution.
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11 est essentiel en particulier d’assurer au prévenu (et au condamné) les
garanties normales de la procédure (droit de la défense, publicité des
débats, débat contradictoire et égalité des armes) et de veiller & ce qu’il ne
s’agisse pas seulement de garanties purement formelles. Aussi conviendra-
t-il de surveiller la pratique journaliere des tribunaux et veiller 4 ce que les
mesures de protection ne soient pas méconnues en fait par une routine péni-
tentiaire purement répressive et dégradante pour ’individu.

2) Dans un sens plus large, la dépénalisation cherche a éviter, non seule-
ment la peine (pratiquement la peine de prison), mais méme le recours 2
I"appareil pénal tout entier, c’est-a-dire au systeme de justice pénale propre-
ment dit; ce qui comporte certaines précautions et une démarche progres-
sive.

Cette dépénalisation doit s’entendre déja et d’abord de 'utilisation, a la
place des moyens pénaux ordinaires, des moyens du droit civil, du droit
administratif, des organes d’éducation, de santé ou d’assistance sociale. On
peut aller plus loin avec le courant dit de déviation ou de déjudiciarisation
qui tend-cette fois aéchapper au systeme judiciaire traditionnel; on peut
également chercher & faire intervenir des organismes sociaux et recourir a la
participation des citoyens, en dehors des formes anciennes de jury ou
d’assessorat.

On est d’accord aujourd’hui pour écarter le “traitement de resocialisa-
tion” imposé et appliqué en milieu carcéral (ainsi que le “mythe médical”
du type 1950). Mais ce rejet ne doit pas emporter nécessairement 1’abandon
de la notion (ou de la finalit€) de resocialisation. Cette position peut:

— d’une part conduire & proposer ou a mettre a la disposition du sujet des
moyens pratiques de socialisation (formation professionnelle, organisa-
tion des loisirs, environnement culturel) et & prévoir ici encore 1’inter-
vention de certains organismes (publics ou privés) agissant tant sur
I’individu considéré que sur son milieu;

— d’autre part, et d’une maniére plus large, par un effacement progressif de
la distinction du civil, de I’administratif et de I’assistance, conduire a
dégager le caractere social de la politique criminelle, a affirmer ses liens
directs avec la politique générale et, en cherchant & assurer la protection
de la communauté par la protection méme de ses membres, a lui donner
pour but final une tiche de “socialisation” au sens le plus complet et le
plus noble de ce terme.
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Minimum Programme
of the International Society of Social Defence

The International Society of Social Defence, as the organ of a movement
whose aim is to influence penal policy, proposes to its members the propa-
gation and development of the ideas appearing below. It considers that these
ideas represent the minimum programme acceptable to each of its members.

L. - FUNDAMENTAL PRINCIPLES OF THE MOVEMENT

1. The fight against criminality should be recognized as one of the most
important tasks incumbent upon society.

2. In this fight society should employ various means of action both
before and after the commission of offences. Criminal Law should be con-
sidered as one of the means available to society to reduce criminality.

3. The means of action employed to this end must be regarded as aimed
not only at the protection of society against criminals but also at safeguard-
ing members of society from falling into criminality. By its activity in these
two fields, the Society should thus establish what may truly be called a
«social defence».

The social defence movement, seeking to protect the group by protecting
the members of it, intends that.the rights of the individual shall be safe-
guarded in all aspects of the social organization.

II. - FUNDAMENTAL PRINCIPLES OF CRIMINAL LAW

1. In this perspective, it must be recognized that the true aim of criminal
law is none other than the protection of society and its members against
criminality.

2. In pursuing this aim, it is important to ensure, first of all, the respect
for human values, in the conviction that one cannot, in good conscience,
demand irreproachable conduct from offenders if the measures adopted
towards them do not conferm to the principles of our civilization. Penal pol-
icy must be inspired by the humanist tradition, the base of our culture.
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3. It is equally and foremost important that Criminal Law guarantees
human rights, observing for them all the prescriptions resulting from a rig-
orous application of the rules of law.

The principles of liberty and legality, which are the result of the histori-
cal development of modern society, must be considered inviolable.

[II. - THEORY OF CRIMINAL LAW

1. Since the aim of Criminal Law is the protection of society and its
members against criminality, it follows that the interpretation of the rules of
Criminal Law, as well as their application, should be considered as an
essentially practical task.

This task demands, like all similar complex tasks, a careful scientific
study of reality. Both in its formulation and its application, Criminal Law
should be based as far as possibile on fundamental scientific principles.

2. It is important not to base the theory of Criminal Law on metaphysi-
cal doctrines.

Criminal Law, and its application, must not be subjected to concepts
such as free will, fault and responsibility, insofar as they represent meta-
physical notions.

Nevertheless, on the other hand, it is important not to adopt a doctrine
which denies social values.

It is essential that criminal justice conforms to the social conscience and
that it makes a broad appeal to the feeling held by each human being of
moral responsibility.

3. The question of the respective measures to adopt towards the criminal
should be regarded as a practical one, the important point being to choose
one which is consistent with the corresponding aim of the Criminal Law;
the measure chosen should thus, in each case, help promote the reformation
or integration of the sentenced person.

If the name of punishment is retained for certain measures, such as fines
and certain custodial sentences for a fixed term, it must be recognized that
such punishments equally represent measures of social defence.

IV. - PROGRAMME OF DEVELOPMENT OF CRIMINAL LAW

1. It is timely to seek to co-ordinate the various steps taken by Criminal
Law so as to achieve, as far as possible, a single system of social reaction
against crime.

2. It is important that this system be sufficiently differentiated to allow
the court in each particular case to choose the measure appropriate to the
specific situation of the offender.

3. Judicial proceedings and prison treatment of the offender should be
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considered as a continuous process, each successive stage of which should
be undertaken in compliance with the fundamental principles and spirit of
social defence.

ADDENDUM

adopted December 15th, 1984, at Milano according to a text proposed by
Marc ANCEL, Member of the Institute of France, Honorary President at
the Court of cassation, Président d’honneur of the International Society of
Social Defence, Président d’honneur of the Cenire francais de droii com-
paré.

1. General Comments

The International Society of Social Defence, created in 1949, had adopi-
ed and disseminated in 1954 a Minimum Programme «accepted by all of its
members», which formulated the basic principles of the organization and
the ideas guiding its activity. This proclamation, supplemented by the reso-
lutions of the first two international congresses (San Remo, 1947, Liege,
1949), which are of a nature to be generally understood, reveals the funda-
mental views of the Society to which it refers as originally formulated.

Nevertheless, it has seemed useful, after thirty years and following its
tenth Congress (Salonica 1981), where the continuity of the Society’s activ-
ities and the perennial character of its tenets were again affirmed, to frame a
new document which, considering the development of data and ideas, could
be more fully responsive to the preoccupations and present views of the
Society. That is the purpose of the following proposals.

First of all, one must remember that the modern Social Defence is pri-
marily defined as a movement of criminal policy which, as such, entails a
progressive approach aiming at effective action. It wishes to continue this
action based on three fundamental requirements which are: 1) a critical
study of the present system that might at times go so far as to question its
value; 2) a systematic recourse to all the human sciences in view of a
multi-disciplinary approach to criminality; 3) a goal of protection which on
the one hand means a reaction against the purely punitive-retributive sys-
tem of traditional repression and on the other hand tends to ensure the
respect and the guarantee of the Rights of Man and the dignity of the
human person.

These three requirements which are inseparable from the modern notion
of Social Defence should nevertheless be reached by the preservation of the
rule of law which necessarily includes the rule of legality, the idea of per-
sonal responsibility, the presence of an independent judge and of a legal
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procedure which guarantees the rights of the citizens in a fair and equitable
trial, without, however, having these three principles lead to the uncondi-
tional preservation of the traditional system of penal justice.

2. Some New Aspects of Criminal Policy

In order to place the criminal policy of Social Defence in its modern
perspective, it is necessary to rid oneself of a purely legal conception of the
problem and to affirm, as one increasingly recognizes it, that the penal sys-
tem is neither the only nor the best means of reacting to criminality; in
doing so one must even go beyond the penal technician and his traditional
categories: the crime, the criminal, the punishment. Thus one can even go
beyond an exclusively criminological approach focused on the act and the
actor, and also envisage conflict situations which disclose deviance and
criminality and take into consideration the complex play of actions and
reactions which, at given moments, in certain groups and with respect to
certain persons, lead to conflict situations.

In this sociological and criminological complex it is also proper to pay
more attention to the victim beyond his traditionally passive role which left
him outside the criminal process and granted him at most a civil suit for
damages, and equally beyond «victimology» which too often tends to study
the victim in the manner and from the view-points governing the study of
the delinquent. It is therefore proper to pay serious attention to the social
fact of victimization in order to construct a criminal policy which aims at
the protection of the victim.

In detaching oneself from the common «protagonists» of the traditional
criminal process, this policy of social reaction should concern itself with the
deviants, the marginal people, the maladjusted and socially handicapped
and also, to a large extent, beside «dangerous» individuals, with individuals
«in danger», which should be helped or, here too, normally be given protec-
tion in accord whith a sound conception of social solidarity.

Criminal policy, in the strict or most common meaning of the term, will
assure that the task of developing a diversified strategy of battle against
delinquency established distinction between the phenomena that directly
threaten the foundation and even the survival of the social community and
the petty or common or average «delinquency» which should be the subject
of non-penal (but bery diversified) proceedings of social reaction. In any
case a vast programme of decriminalization would be undertaken.

However, this policy of decriminalization will be subject to some limita-
tions. On the one hand, with respect to certain new types of criminality, cer-
tain kinds of organized crimes or of certain crimes of violence, a certain
number of existing criminalizations will be preserved, at least for the pre-
sent. On the other hand, it will be appropriate to consider special types of
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anti-social behaviour, pertaining above all to the vast area of economic
criminal law, or of abuses of power, in order to anticipate and to organize
means of reaction against activities which until now have been tolerated,
ignored or favourably treated even though greatly detrimental to social har-
mony. But this double action of «criminalization» should be brought about
with the practices and in the spirit of modern Social Defence, avoiding an
indiscriminate recourse to «panic legislation» and to a systematic aggrava-
tion of repression.

3. Social Defence and the Movement of Depenalization

The Social Defence Movement is thus impelled to advocate a rational
policy of depenalization, in the two meanings of this word.

1) In accord with the primary meaning of the word, one must try to
avoid (or at least systematically reduce the extent of) punishment as such
and especially the punishment of imprisonment, the harmful effects of
which are recognized to-day and which should remain only as the ultima
ratio of social reaction. Here one may recall that the International Society
of Social Defence has always been opposed to the death penalty.

Such elimination or reduction in the use of punishment (especially pun-
ishment by imprisonment) presupposes the establishment of a system of dif-
ferent sanctions which are autonomous and no longer regarded as simple
«substitutes for imprisonment» - financial punishments, sanctions that limit
freedom, measures depriving one of rights, yet avoiding the abuses to which
they might give rise.

One must also oppose the abuse of detention before trial, which is too
widely permitted by law or unnecessarily applied and which often means a
devious manner of using a repressive sanction lacking the safeguard of a
conviction and in contempt of the presumption of innocence.

Insofar as imprisonment will continue to exist, even though temporarily
applied, it is important to reconsider, continue to improve and make sure
that an effective application is made of the «Minimum Rules for the
Treatment of Offenders» of the United Nations and of the Council of
Europe and to make certain that they conform to the (universal and
European) Declarations of the Rights of Man. In any case the reform of
punishment, including the humanisation of the prison system, the recogni-
tion of the rights of the convict and the definition of his legal status will be
systematically pursued. Thus one should work for the creation of a legal
system of the administration of sanctions including a structure of judicial
control of such administration.

It is particularly important that the accused (and the convict) benefit
from the normal procedural guarantees (the rights of the defence, publicity
of proceedings, equal rights for hearing the arguments, equality of means
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and enquiry about the personality) and to make sure that it is not simply a

matter of purely formal guarantees. One should also watch the daily work

of the courts and make sure that the protective measures are not misunder-
stood in fact by a judicial or penal routine that is merely repressive and
degrading for the individual.

2) In a larger sense, depenalization tries to avoid not only the punish-
ment as such (practically punishment by imprisonment), but even a recourse
to the entire penal apparatus, that is, properly speaking, to the system of
criminal justice; this means taking some precautions and to progress gradu-
ally.

Instead of ordinary penai means, depenalization must first of ail mean
the utilization of the ways and means of civil law, administrative law, agen-
cies of education, health or social assistance, and not involving any depriva-
tion of freedom.

To-day there is agreement to set aside «treatment for resocialization»
which is imposed and applied in the prison (as well as the «medical myth»
of the nineteen-fifties). But this rejection must not signify the abandonment
of the goal of resocialization. This position can:

- on the one hand lead to proposing or making available to the person
practical means of socialization (vocational training, organizing of spare
time activities, cultural environment) and to provide here too for the
assistance of certain agencies (public or private), acting on the individ-
ual in question as well as on his environment;

— on the other hand, and in a large manner, by a progressive obliteration of
the distinction between civil, administrative and social welfare law, lead
to a revelation of the social nature of community by means of the protec-
tion of its members, to give it as its final goal the task of «socialization»
in the fullest and most noble meaning of this term.
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Programa Minimo
de la Sociedad Internacional de Defensa Social

La Sociedad internacional de defensa social, como organizacion que se
inscribe en un movimiento cuya finalidad es influir en la politica criminal,
propone a sus miembros la propagacién y el desarrollo de las ideas que a
continuacidn se sefialan. Las mismas constituyen para la Sociedad el
Programa Minimo, aceptado por todos sus componentes.

I. - PRINCIPIOS FUNDAMENTALES DEL MOVIMIENTO

1. Se considera la lucha contra la criminalidad como una de las tareas
mds importantes que incumben a la sociedad.

2. Para lograr su objetivo, la sociedad debe recurrir a métodos de
actuacién tanto predelictuales como postdelictuales. Se considera el
Derecho penal como uno de los medios de los que puede servirse la
sociedad para disminuir la criminalidad.

3. Por su actividad en ambos frentes, 1a sociedad estd llamada a crear lo
que en puridad puede denominarse una “defensa social”.

El movimiento de defensa social, tratando de asegurar la proteccién de
la comunidad a través de la de sus propios miembros, considera prevalentes
los derechos de la persona en todos los aspectos de la organizacion social.

I1. - PRINCIPIOS FUNDAMENTALES DEL DERECHO PENAL

1. Desde esta perspectiva, la verdadera finalidad del Derecho penal no es
otra que la proteccién de la comunidad y de sus miembros contra la crimi-
nalidad.

2. En el camino hacia la consecucién de dicha meta debe asegurarse el
respeto a los valores humanos, conviniendo que, en buena lid, no puede exi-
girse de los delincuentes una conducta irreprochable si no se observan para
con ellos métodos acordes con los principios fundamentales de nuestra civi-
lizacion. La politica criminal debe inspirarse en la tradicién humanista, base
de nuestra cultura juridica.

173



3. El Derecho penal debe respetar asimismo los derechos humanos,
observando todas las garantias resultantes de la estricta legalidad.
Se consideran inviolables los principios de libertad y legalidad, fruto de la
evolucién de la sociedad moderna.

Iil. - TEORIAS DEL DERECHO PENAL

1. Un Derecho penal dirigido hacia la proteccién de la comunidad y de
sus miembros exige que la interpretacion de sus normas, asi como su apli-
cacidn, se consideren como una tarea de caricter esencialmente practico.

Como todas las de su género, dicha tarea exige un detallado anélisis
cientifico de la realidad. Tanto en su formulacién como en su aplicacidn, el
Derecho penal debe apoyarse en la medida de lo posible sobre bases cienti-
ficas.

2. No resulta conveniente fundamentar la teoria del Derecho penal sobre
doctrinas de cardcter metafisico. Por ello, debe evitarse la influencia que
sobre el Derecho penal y su aplicacién puedan ejercer nociones tales como
el libre albedrio, la culpabilidad y la responsabilidad, en cuanto tales con-
ceptos son de orden metafisico.

Pero, por otro lado, no debe adoptarse una doctrina contraria a los val-
ores morales. La justicia penal debe acomodarse a la conciencia sociai,
exigiendo la responsabilidad moral respecto de cualquier acto humano.

3. El problema que plantea la diversidad de medidas aplicables a cada
delincuente debe considerarse una cuestién de indole practica; lo esencial es
elegir una medida acorde con la finalidad del Derecho penal, esto es, la
medida elegida debe resultar, en todo caso, favorecedora de la enmienda y
recuperacion del condenado.

Se mantiene el término “pena” para ciertas medidas, por ejemplo la
multa y la privacién de libertad por tiempo determinado, reconociendo que
dichas penas constituyen - al propio tiempo - medidas de defensa social.

1V. - PROGRAMA DE EVOLUCION DEL DERECHO PENAL.

1. Debe buscarse la coordinacidn de los diversos instrumentos con que
cuenta el Derecho penal para alcanzar, en la medida de lo posible, un sis-
tema unico de reaccién social frente al delito.

2. Dicho sistema debe contar con la suficiente flexibilidad para permitir
a los tribunales escoger en cada caso concreto la medida més adecuada a la
situacién enjuiciada.

3. El proceso penal y el tratamiento penitenciario, donde el delincuente
es el objeto, deben considerarse fases sucesivas de un procedimiento contin-
uo acomodado a los principios y al espiritu de la defensa social.
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ADDENDA
1. Observaciones generales

La Sociedad internacional de defensa social, constituida en 1949, adopté
y difundi6 en 1954 un Programa minimo, aceptado por todos sus miembros,
en el que se enunciaban los principios fundamentales del movimiento y las
directrices de su actuar. Este manifesto, complementado con las resolu-
ciones adoptadas en sus dos primeros Congresos internacionales (San
Remo, 1947, Lieja, 1949), que se ocuparon de temas generales, contiene los
postulados bésicos de la Sociedad, postulados a los que se hace referencia
en su texto originario.

Al Finalizar el X Congreso, celebrado en 1981, en Tesaldnica, en el que
se reafirmé la continuidad de su actuar y la vigencia de su doctrina, parecid,
sin embargo, conveniente, por haber transcurrido treinta afios desde su
aprobacion, adoptar un nuevo documento que, teniendo en cuenta la evolu-
cioén de los acontecimientos y de las ideas, pudiera responder de manera
mdés perfecta a las preocupaciones y a los planteamientos actuales de la
Sociedad. Tal es, precisamente, el objetivo de las proposiciones que siguen.

Se debe, ante todo, tener presente que la Defensa Social moderna se
define en primer término como un movimiento de politica criminal al que
es inherente un impulsc progresivo tendente a ser puesto en prictica. Esta
actividad pretende llevarla a cabo sobre la base de tres exigencias funda-
mentales: 1) examen critico del sistema existente (que puede llegar, a veces,
hasta su repudio); 2) recurso sistematico a todas las ciencias humanas para
lograr un conocimiento multidisciplinario del fenémeno criminal; 3) una
finalidad protectora que, por un lado, signifique una reaccién conira el sis-
tema punitivo-retributivo de la represion cldsica, y, por otro, pretenda asegu-
rar el respeto y la garantia de los Derechos del hombre y de la dignidad de
la persona.

Estos tres postulados, inseparables del concepto moderno de defensa
social, deben, sin embargo, cumplirse en el marco del Estado de Derecho,
lo que implica necesariamente el mantenimiento del principio de legalidad,
el concepto de responsabilidad individual, la intervencién de un juez inde-
pendiente y un procedimiento legal en el que se aseguren todas las garantias
procesales de los derechos de los ciudadanos. Sin que ello signifique,
empero, el mantenimiento incondicional del tradicional sistema de justicia
penal.

2. Nuevos Aspectos de Ia Politica Criminal

Para situar la politica criminal de defensa social en su perspectiva mod-
erna, es necesario desvincularse de una concepcién puramente juridica del
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problema y afirmar, como se reconoce cada vez més, que el sistema penal
no es ni el Unico ni el mejor medio de lucha contra la delincuencia. Se
puede, incluso, superar por ello la técnica penal y sus categorias tradi-
cionales: delito, delincuente y pena. Conviene asimismo superar la investi-
gaci6én crimindlogica basada en el hecho y su autor, para analizar también
las situaciones conflictivas en las que surgen los comportamientos desvia-
dos y la criminalidad y tomar en consideracién el complejo fenémeno de
acciones y de reacciones que, en ciertos momentos, en algunos medios y
respecto a determinadas personas, conducen a estas situaciones de conflic-
to.

En este complejo sociolégico y criminolégico hay que conceder también
a la victima un tratamiento nuevo, lejos del tradicional rol pasivo que la
dejaba fuera del proceso de reaccidn, otorgandole a lo sumo una accién
civil indemnizadora, y lejos también de la “victimologia”, que tiende,
demasiado a menudo, a estudiar a la victima de la forma y desde las per-
spectivas con que se estudia al propio delincuente. Conviene, pues, ceiiirse
al hecho social de 1a victimizacion, para elaborar una politica criminal ten-
dente a la proteccion de la victima.

Apartdndose de los “protagonistas” habituales del proceso penal tradi-
cional, esta politica de reaccidn social deberd ocuparse de los desviados, de
los marginados, de los inadaptados y de los minusvélidos sociales y, tam-
bién en mayor medida, al lado del individuo “peligroso”, del individuo “en
peligro”, a quien se deberd proporcionar asistencia o, mas atn, proteccién
en el marco de una sana concepcién de la solidaridad social.

La politica criminal, en el sentido estricto o mas comiin del término, ten-
drd como finalidad elaborar una estrategia diferenciada de lucha contra la
delincuencia que establecerd una distincién entre los fenémenos que ame-
nazan directamente los fundamentos e incluso la supervivencia de la comu-
nidad social, y la pequefia 0 media “delincuencia”, que deberd ser objeto de
procedimientos no penales (pero muy diferenciados) de reaccién social. Se
procederd en todo caso a un amplio programa de descriminalizacién.

Esta politica de descriminalizacion estard sometida, no obstante, a algu-
nas limitaciones. Por un lado, frente a ciertas manifestaciones criminales
nuevas, determinadas formas de criminalidad organizada o de criminalidad
violenta se mantendran, al menos de momento, un cierto nimero de figuras
delictivas existentes. Por otro, convendrd tener en cuenta particulares
modalidades de comportamientos antisociales, provenientes sobre todo del
amplio campo del Derecho penal econémico o del abuso de poder para pre-
ver y organizar el modo de reaccionar contra actuaciones que, hasta ahora,
son toleradas, ignoradas o tratadas con benignidad, aunque perjudican
gravemente la economia y la convivencia social. Pero este doble movimien-
to de “criminalizacién” deberd efectuarse conforme a los procedimientos y
al espiritu de la defensa social moderna, evitando recurrir de manera indis-
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criminada a una “legislacién de panico” y a una agravacién sistemdtica de
la represidn.

3. La Defensa Social y el Movimiento Despenalizador

El movimiento de defensa social estd Hlamado, pues, a preconizar
una politica razonable de despenalizacidén, en las dos acepciones del tér-
mino:

1) En sentido literal de la palabra, se ha de evitar sistemdticamente la
pena (castigo) en cuanto tal (o al menos restringir el dmbito de su apli-
cacién), y, en particular, la pena privativa de libertad, cuyos efectos nocivos
son generalmente reconocidos, la cual debe constituir tan sélo la dltima
ratio de la reaccién social. Se recuerda asimismo que la Société se ha
opuesto siempre a la pena de muerte. Esta exclusion o restriccidn de la pena
(en especial de la de prisién) supone la elaboracién de un sistema de san-
ciones diferentes, auténomas, que no constituyan simples “substitutivos de
la prisién’: penas pecuniarias, sanciones restrictivas de libertad, medidas
privativas de derechos, evitando en todo caso los abusos a los que su
imposicién puede dar lugar.

Conviene reaccionar asimismo contra el abuso de la prisién provisional,
admitida demasiado ampliamente por la ley o prodigada sin necesidad; y
gue constituye a menudo un procedimiento encubierto de aplicacién de una
sancion represiva sin las garantias de una sentencia de condena y con des-
precio del principio de presuncién de inocencia.

Mientras la prisién siga aplicdndose - aunque sea provisionalmente -
conviene afirmar, desarrollar atin mdas y asegurar que se apliquen las
“Reglas minimas para el tratamiento de los detenidos”, de las Naciones
Unidas y del Consejo de Europa, y procurar que se acomoden a las
Declaraciones (universal y europea) de los Derechos del Hombre. En todo
caso proseguird de forma sistemdtica la reforma penitenciaria sobre la base
de Ia humanizacién del régimen carcelario, del reconocimiento de los dere-
chos del condenado y la difusién de su estatuto legal. Se debe procurar
asimismo la creacién de un régimen legal de ejecucion de penas que com-
porte su control judicial o penitenciario.

Es esencial asegurar al procesado (y al condenado) el reconocimiento de
las garantias procesales normales (derecho de defensa, publicidad de los
debates, debate contradictorio, igualdad de medios, investigacidén sobre su
personalidad) y evitar que se trate tan sélo de garantfas puramente formales.
También es necesario vigilar la praxis de los tribunales y evitar que las
medidas de proteccién sean ignoradas de hecho por una rutina penitenciaria
puramente represiva y degradante para el individuo.

2) En un sentido mds amplio, la despenalizacion pretende evitar no sélo
la pena (en la prictica la pena de prisién), sino incluso la utilizacién del
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entero aparato penal, es decir, del sistema judicial penal propiamente dicho,

lo que exige ciertas precauciones y un avance gradual.

Esta despenalizacion debe entenderse ante todo como una utilizacién, en
lugar de las medidas penales tradicionales, de medidas civiles, administrati-
vas, educativas, sanitarias o de asistencia social excluidas las consistentes
en privacién de libertad.

Se puede ir mds lejos mediante la corriente denominada diversién o
desjurisdicionalizacion, que pretende evitar el sistema judicial tradicional;
es posible igualmente acudir a la intervencién de organismos sociales o
recurrir a la participacion de los ciudadanos, sin que esto signifique que se
haga a través de las viejas formuias de jurado o escabinato.

En la actualidad existe acuerdo para rechazar el “tratamiento de resocial-
izacion” impuesto y aplicado en el marco carcelario (as{ como el “mito
médico”; tal y como se entendia en 1950). Supresiéon que no puede llegar
hasta el abandono de ciertas finalidades resocializadoras. Esta tesis:

— por un lado, puede lievar a sugerir 0 a poner a disposicion del sujeto
medios practicos de socializacién (formacién profesional, organizacién
del tiempo libre, ambiente cultural) y a prever, incluso, la intervencién
de ciertos organismos (publicos o privados) para que actiien sobre el
individuo y sobre su entorno;

— por otro lado, y de manera mds amplia, puede conducir mediante una
disolucién progresiva de la distincién entre lo civil, lo administrativo y
lo asistencial, a subrayar el cardcter social de la politica criminal, a
estrechar sus lazos con la politica general, y en la bisqueda de asegurar
la proteccion de la comunidad por la proteccién misma de sus miem-
bros, a otorgarla como fin tltimo una tarea de “socializacién” en el sen-
tido més pleno y noble del término.
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Les congres internationaux de défense sociale
The International Congresses on Social Defence
Los Congresos Internacionales de Defensa Social

Les congres internationaux de défense soclale se sont déroulés comme suit:
The International Congresses on Social Defence have taken place as follows:

Ier Congres, San Remo 1947 «Pour la transformation des actuels sys-
temes pénaux et pénitentiaires en systémes d’éducation et de traitement
en rapport avec la personnalité individuelle des délinguants».

Ile Congrées, Liege 1949 «la personnalité humaine du point de vue des
droits de la société dans ses rapports avec les droits de I"homme».

Ille Congres, Anvers 1954 «L’individualisation de la sentence et de
P’exécution (observation et resocialisation)».

IVe Congres, Milan 1956 «la prévention des infractions contre la vie
humaine et 'intégrité de la personne humaine».

Ve Congres, Stockholm 1958 «Lintervention administrative ou judici-
aire en matiere d’enfance et d’adolescence socialement inadaptées».

Vle Congres, Belgrade 1961 «Dans quelle mesure se justifient des dif-
férences dans le statut 1égal et le traitement des mineurs, des jeunes
adultes et des délinquants?» .

Vlle Congres, Lecce 1966 «Les interdictions professionnelles».

VIiIe Congres, Paris 1971 «Les techniques de I’individualisation judici-
aire».

[Xe Congres, Caracas 1976 «Marginalité sociale et justice».

Xe Congres, Thessalonique 1981 «La ville et la criminalité»,

XIe Congres, Buenos Aires 1986 «I.internationalisation des sociétés
contemporaines dans le domaine de la criminalité et les réponses du
mouvement de défense sociale».

XIle Congres, Paris 1991 «Défense sociale, protection de I’environ-
nement et droits fondamentaux».

XIlle Congres, Lecce 1996 «Défense sociale, corruption, protection de
I’administration publique et indépendance de la Justice».

179






Finito di stampare nel mese di novembre 1996
dalla DTP Graphic Center - Milano
per conto del
Centro Nazionale di Prevenzione e Difesa Sociale
Piazza Castello, 3 - 20121 Milano






